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h;t\ upheld license modification? that involve relocating existing licensees to diflerent spectrum. outside 
01 the auction proces\. Specificall), thc court has f.ound that the Commission may approve spectrum 
\\\iips between existing licensers, without cil ir ing the hwapped spectrum to alternative users.2B' 

1 2 .  i'urstt:int t i1  Section 3 16 of the Act. we find that the public interest, convenience, and 
iicce\\it) w i l l  be v m e d  by relocating i t l l  cxisting Guard Band A Block licenses t u  the reconfigured Guard 
I3and A Block 1oc;ited at 757-758 MHz and 7x7-788 M H Z . " ~  With the exception of PTPMS 11, which 
hold\ one A Block license and two B Block licenses, the license modifications that we effect today are 
coiiwisual. Specifically. in Ju l )  6 and 26. 2007 expar /e  letters, officers of Access Spectrum, Dominion 
700. Pegaus. and Radiofone each agreed that the licensees will not contest the modification of their 
licenses a? described above.'" 

174. We find that modifying the 700 MHz Guard Bands licenses will serve the public interest, 
i.on\enirnce. and necesity in four respects. First, i t  will enable the downward spectrum shift that 
protccts pubiic safet) narrowband operations from interference in  certain border areas. Second, 
"repacking" the existing Guard Band A Block licenses between the Upper 700 MHz Band C and D 
Hlocks will avoid placing D potential obstacle between the two now-contiguous spectrum blocks 
somprisitig the 700 MHr PubliciPrivatc Partnership. Third, we will realize these benefits for public 
sitfety and the 700 MHr Public/Pri\ate Partnerhhip with the least disruption possible to the use of the 
Lppcr 700 MHz spectrum. Finally, the spectrum repacking will provide an additional 2 megahertz of 
commercial spectrum for auction by reducing the current Guard Band B Block from 4 to 2 megahertz. 

These license modifications also are consistent with Sections 337 and 309 of the Act, 
hecause the 4 megahertz of remaining Guard Bands spectrum remains commercial spectrum subject to 
auction.'" Specifically, the 2 megahertz at 746-747 MHz and 776-777 MHz will be added to, and 
auctioned as part of, the Upper 700 MHz Band C Block in the forthcoming 700 MHz Band auction. The 
lower ponioii of the reconfigured commercial Guard Band B Block at 775-776 MHz will provide a 
necessar} guard band between public safety narrowband communications and adjacent commercial 
scrvices. The Commission will specify appropriate uses of this spectmn,  and the related portion of the B 
Block at 805.806 MHz, at a future date. 

125. 

126. Specrrum Use Agreements. Access Spectrum states that, pursuant to existing spectrum 
use agreements (SUAs), there are wireless systems currently operating in six of its licensed Guard Band 

"- See Kui,ibo\r Broudcasrifrg 1'. FCC. Y40 F.2d 405,4 10 (D.C. Cir. 1991). i n  which the court held the Commission 
hiid the authority to a l l o ~  noncommercial and commercial television licensees to exchange channels without 
cxpo5inp licensees to competing applicationh, despite third-party interest i n  acquiring the swapped licenses. 

"" Srr 47 U.S.C. 5 116(a)( I )  ( "[alny station license. . , may he modified by the Commission. . . if i n  the judgment 
( 1 1  the Cornniission such action u'ill promote the public interest, convenience and necessity"). The U.S.  Court of 
Appualh fur  the District of Columhia Circuit has held that "Section 316 grants the Commission broad power to 
niodily licenscs; [and] the Conimission need m l y  find that the proposed modification serves the public interest, 
i.im\enience and necessity." Caiiforniu Metro Mobile CorrinriiiticatioIis I>. FCC, 365 F.ld 38, 45 (D.C. Cir. 2004). 
l'he court found that Section 31 6 is not unamhiguous and therefore deferred to the Commission's interprctation that 
"section 316 contains no limitation o n  the time irame within which it may act to modify a license and that its action 
under thc section is not siih,ject to (he limitations o n  revocation, modification or reconsideration imposed by 
Islcction 405." Id. at 15 I c i rm i i i i s  onfirred). The court also found that the Cornmission's modilication served the 
puhlic interest. even  though the modificarion was hased on potential rather than actual interference. and i t  caused a 
mitior disruption iii CMMC's operalions. Id. a( 46. 
I\ - Srr Access SpcctrurnlPegasus Ju ly  6, 2007 E.r Parr?: Access SpectrunilPegasus J u l y  26,2007 Ex Parre. 

l a rJ5  U.S.C. $ 5  3'7. 309. 
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.A Block markets (MEA.; 20. 26. 32. 07. 43. and S2).2”’ Access Spectrum intends to transition these 
,we ins  to the relocated Guard Band A Bloc!,, and requests special temporary authority (STA) for the 
ciiri-en1 A Block in these MEAs to effect such a 
notes that i t  could take 12 months f r o m  relcase of this Second Report and Ordcr to transition a CII entity’s 
“complex system” to the relucilted A Block.”” 

In MEA 20 (Minnesota), Access Spectrum 

117. We find that the public interest would be served by providing Access Spectrum a 
r caxm~hle  period to transition system i n  the six markets to the relocated Guard Band A Block. Based on 
t h e  record before us, it appears that 180 days (the maximum statutory period for an STA) would provide 
Acccss Spectrum sufficient time to relocate systems i n  five of the six ME AS.'^' Accordingly, pursuant to 
Section 309(Ii 01 the Act,”‘ we hereh) grant Accesh Spectrum 180-day special temporary authorizations 
for MEAs 20, 26. 32, 37; 33. and 52  lor  the current Guard Band A Block (746-747 MHr,  776-777 MHz). 
We expect Access Spectrum to inlake a concerted effort to relocate all systems during the 180-day period, 
including thc CII system i n  MEA 20. In the event that Access Spectrum cannot complete the transition of 
the CII system during the 180-day period, it may seek an appropriate extension of the STA upon a proper 
showing. Because we modify (repach and relocate) the Guard Band A Block MEA licenses held by 
‘Access Spectrum, Pegasus, and Dominion upon the effective date of this Second Report and Order, the 
\ I X  STA grants to Access Spectrum will be granted upon the effective date as well. We address the 
disposition of the one remaining Guard Band A Block license, which is held by PTPMS 11, below. 

PTPMS /I. In the 700 MH: Furtlier Notice, we tentatively concluded not to adopt the 
Access Spectruflegasus repacking proposal absent unanimity among all Guard Band licensees.29J All 
of the Guard Band licensees have agreed to repacking except PTPMS 11, which prefers to maintain the 
current position of its licenses.”s Based on the record before us and for the reasons stated above, 
however. we are convinced that the public interest is better served if we adopt a band plan that accounts 
for thc single licensee that has not voluntarily agreed to spectrum repacking. 

Guard Band B Block licensees, including whether to permit operations under the current technical 
niles.”‘ PTPMS I1 holds one Guard Band A Block license in Buffalo (MEA 003) and B Block licenses in 
Des Moines - Quad Cities (MEA 021) and El Paso - Albuquerque (MEA 039), but did not join the 
repacking agreement. To maintain a consistent band plan within the United States that protects 

138. 

129. In the 700 MHi Further Notice, we sought comment on grandfathering the incumbent 

?ti’, Sre Letter from Gunnar Halley. Counsel to Access Spectrum, LLC, to Marlene H. Dortch, Secretary, FCC, Er 
Purw i n  WT Docket Nos. 96-86. 06-150,06-169. PS Docket No. 06-229 (filed July 24. 2007) (“Access Spectrum 
July  24. 2007 Ex Pone”) .  

Srr Accesb SpectrumiArcadian July 27. 2007 E.r Pnrtr. Access initially requested primary authorization f o r  
thesc imarkets until grant of the Upper 700 MHr C Block license, followed by secondary authorization through 
Fchruary 17. 2009 (the DTV transition date). See Access Spectrum July 24, 2007 Ex Pnr-re. 

lull 

Id. 

.Access Spectruni states that i t  does not intend to renew the SUAs for MEA 52 (Gulf of Mexico) and MEA 32 
(Dallas). which expire April 16 and Augusl 31. 2008, respectively. at their current spectral locations, and that it will 
cxpeditiously relocate “relatively modest” systems i n  MEA 26 (Memphis), MEA 37 (Oklahoma City), and MEA 44 
(where its customer operates a system in the Las Vegas area) once the associated equipment has been authorized for 
use hy  the Commission. Access Spectruni J u l y  24, 2007 Ex Pone at 1-2. 

1’11 

3: 47 U.S.C. 9 30Y(O 

”‘ Srr  700 MH; FirrrheJ- Notice. 22 FCC Rcd a1 8117 ’j 199. 
>L,< 

See, Access Spectrum/Pegasus Reply Comments in WT Docket No. 06-169 at 8. 

See 700 M H ;  Furrlrer Norice. 22 FCC Rcd at 8 132-33 ‘j 186. 2% 
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rcconfigured puhlic safct) narrowhand operations from interference, we find that the public interest, 
con\,enience. and necessit) hill he served by modifying the PTPMS I 1  licenses by shifting its Guard Band 
,A Block l icense to the reconfigured 4 Block in the same geographic service area, and shifting its B Block 
licenws don nward I niegahenz. 

modification of its liccnses would he contrary to the public intere~t.'~' Among other things, PTPMS I1 
argued thiil "[tlhe record i \  not clear that there are demonstrable puhlic interest benefits that would flow 
from" mcidificatim of  its licenses.'"h We disagree. The protection of public safety is at the core of the 
C'ornmission's public interest obligations.""' The hand plan that we are implementing today will enable 
the downward I-megahertz band shift necessary to prevent interference to vital public safety 
c~irninunications in border area'. If we do not modify the PTPMS I1 licenses, the I-megahertz spectrum 
\ h i l t  that solves interlkrence problems for reconfigurcd public safety narrowband operations in the border 
:it-cas cannot be accomplished. Moreover, if PTPMS It's B Block licenses were to remain i n  their current 
yiectral location. their resulting overlap of puhlic safety spectrum would create interference between the 
xrvices.""' In addition, if the Guard Band A Block license in  Buffalo does not move from 746-747 MHz 
and 775-776 MHz. a uniform shift of the Upper 700 MHz hand plan cannot occur, frustrating what we 
have determined to be the optimal hand plan lor the Upper 700 MHz Band. 

throughout the continental United States, we hereby modify PTPMS 11's Guard Band A Block license in 
Buffalo (MEA 003), pursuant to Sections 3 16, 303. 301, and 4(i) of the Act,'"' to operate in the same 
frOgYdphiC area hut in the reconfigured A Block at 757-758 MHz and 787-788 MHz. We also modify 
PTPMS 11's B Block licenses in  Des Moines - Quad Cities (MEA 021) and El Paso - Albuquerque (MEA 
039) hy shifting them down by I megahertz, so that PTPMS I1 is authorized to operate at 761-763 MHz 
and 791-793 MHz. These modil'ications will not burden PTPMS I1 because it  will continue to have 
access to the same amount and quality of spectrum, and the move within the band will not require any 
modification of deployed equipment, since PTPMS I1 does not have any operations associated with the 
three licenses.7"' 

Block license, at 758-763 MHz and 788-793 MHz, will be authorized in Des Moines - Quad Cities (MEA 
021) and El Paso - Albuquerque (MEA 039) on a secondary basis to FTPMS 11. As such, the D Block 
licensee may not cause interference to primary operations of PTPMS I1 or claim protection from harmful 
interference from any operations of PTPMS I1 in those MEAS."' The D Block licensee must cease 
operations on the spectrum assigned to PTPMS I1 in these two markets if it poses an interference problem 
to PTPMS 11. In the event that PTPMS 11, or a successor or an assign of PTPMS 11, elects to cancel either 
of its grandlathered licenses, or if either license cancels automatically, or is terminated by the 
Commission, then the licensed geographic area will revert, without further action by the Commission, to 

130. On July 6, 2007. PTPMS I 1  filed an t'.rpurfr in which i t  generally argued that 

13 I. To ensure that critical interoperable puhlic safety communications are uniform 

132. As a result of the foregoing modifications, the new nationwide Upper 700 MHz Band D 

1,, - 

- h/. at 3-4. 

Sw PTPMS I I  Ju ly  6 ,  2007 E.L Parre at 2 .  
,L,$ 

See Impro\ing Puhlic Sailit) Communications in the 800 MHr Band, WT Docket No. 02-55. Report and Order, 

Sre 700 MH: FL,rt/ier Notice. 22 FCC Kcd at 8 I37 7 199. 

I l 2 A  

19 FCC Kcd 14969, 1497 I yI I i2004) ("800 MH: Report urtd Order"). 
il", 

"" 37 L S . C  $ 5  3 I h  303. 301. 153ii). 

" S e e  PTPMS I1 Guard Rand Mansger's Annual Report, available at 
l i i tp: / /~ireless .~ccc.pov/servicesl in~~~.htni '~ioh=~uardhand re~ork%id=700 guard. 

""47 C.F.R. 3 2.105(~)(2). 
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the I) Hlock liceiiscc. This rewrsionar) interest wi l l  includc the right to operate under the technical ruler 
consiFtcnt with those that applq to  the remainder of the D Block license. 

in the piihlic interest to permit these two grandfathered licenses to operate indefinitely under a technical 
reginic that i\ potentially incompatiblr with the D Block or the adjacent Public Safety Broadband 
Licensee. Tor do we find that thc public intereht would bc served by permitting PTPMS I1 to operate 
indefinitely within the D Block. and thuh inipede the provision of  broadband public safety operations in 
the populous Des Moines - Quad Cities (MEA 02 I )  and El Paso - Albuquerque (MEA 039) markets to 
the detriment of thc American public. We therefore grandfdther PTPMS 11’s two B Block licenses 
w i thwt  any renewal expectancy, and do not cxtend the term o f  i t s  licenses as we have for the D Block 
idiscussed helow). We wil l  nflord PTPMS 11’s Guard Band A Block license the modified (less stringent) 
technical rulch that we adopt below for dl other Guard Band A Block licenses. 

r ~ i l e s . ” ~  P‘TPMS I I  has 30 days from the effective date o f  this Second Report and Order to protest the 
foregoing liccnse modifications. Consistent u’ith the July 6 and 26, 2007 E.r Partes, no protest rights w i l l  
hc afforded to any other Guard Band licensee.’”’ 

131. However, as explained clwwhere in this Second Report and Order, we do not believe i t  i s  

134. Accordingly, pimuant 10 Section .3 I6 or the Aci a ~ ~ d  Section I .87 o f  the Commission’s 

(h) Broadband Optimization Plan (BOP), Critical 
Infrastructure Industries (CII) and Ericsson 
Proposals 

13.5. Background. In Section 337(a) o f  the Act, Congress mandated that the Commission 
allocate “spectrum between 746 M H z  and 806 MHz, inclusive” (Le,,  the Upper 700 MHz Band) by 
designating 24 megahertz o f  the spectrum “for public safety services” and 36 megahertz “for commercial 
use to be assigned by competitive bidding pursuant to Section 309(j),”3ffi As directed by Congress, the 
C(immission allocated 24 megahertz o f  this spectrum for public safety use at 764-776 M H z  and 794-806 
MHz and 36 megahertz o f  this spectrum for commercial use at 746-764 M H z  and 776-794 MHz307 In 
deciding whether or not tc allow commercial operations inside the Guard Bands, the Commission 
concluded that it was constrained by Congress’ clear mandate to allocate, and thus auction, a full 36 

47 U.S.C 8 116; 47 C.F.R. S: 1.87 

See Access SpectrudPcgasus July 6. 2007 Ex Parte: Access Spectrum/Pegasus July 26,2007 Ex Parte 

47 I1.S.C. 5 337(a). as enacted by the Balanced Budget Act of 1997, Pub. L. No. 105-31, Title 111, I 1  I Stat. 251 

7 i L i  

,w 

I U h  

i IYY71. Section 117(a) provides in pertinent pari: 

(a) . . . the Cornniissior shall allocate thc elcctromagnetic spectrum hetwcen 745 megahertz and 806 megahertz. 
i i icIusi\e. as lollows: 

i I) 2.4 megahertL ofthat spectrum lor public safety services according to the t e r m  and conditions 

and 
i ? )  .36 megahert/. ofthat spectrum lor conimercinl use ttr he assigned hy competitive hidding pursuant to 
Section 109i.j). 

Cmgress also established a deadline of January I, I Y9X for this allocation, as well  as a deadline of September 30, 
1998 lor assignment ofthe public safely licenses. See 47 U.S.C. 9: 337(h). On December 31, 1997, the Commission 
released an Order fulfilling Congress’ allocation directive. See Reallocation of Television Channels 60-69, the 746- 
806 MHi. Band. ET Docket No. Y7- 1.57. Reporf (2nd Order. 12 FCC Rcd 22953.22962 ¶ 17 ( 1  998). 

Reallocation o l l e l t v i s i o n  Channels 60-69, the 746-806 MHz Band. ET Docket No. 97-157, Reporf arid Order, 
12 FCC Kcd 22953 (1947). Thc commercial portion at 746-764 MHL and 776-794 MHz includes the two blocks of 
paired Guard Bands spectrum at ‘746-747 MHz and 776-777 MHz. and 762-764 MHz and 792-794 MHz. 

hlished by the Commission. in consultation with the Secretary of Commerce and the Attorney General: 

io; 
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inicgahcrtz otcomniercial spectrum in the Upper 700 MHz Band.'"' If the Commission had decided to 
prohibit operations inside the Guard Band\. i t  would have fallen 6 megahertz short of fulfilling the 
explicit allocatioti requircnient in Section 337(a).'"' In light of this statutory mandate, we tentatively 
concluded i n  the Furflier N o t i w  that the Commission should not adopt the BOP, or other proposals to the 
eitrnt that they propose a reallocation of conlmercial spectrum for public safcty use, or the reassignment 
of this spectrum outside of the conipetiii\,e bidding process."" We also tentatively concluded that even if 
the Commission possesscd legal authority t o  adopt the BOP, Ericsson, or CI1 proposals, they would not 
hi' i n  the public 

tentative conclusion that we cannot adopt the BOP, Ericsson, or CII proposals. First, we find that 
('ongre\s'> express instructions in Section 137 regarding our allocation o f  commercial and public safety 
spcctntm i n  the 700 MH7 Band statutorily prohibit the Commission from reallocating the spectrum at this 
t ime. and thcrcforc we cannot rcallocate commercial spectrum for public safety as contemplated by the 
BOP and Ericsson proposals. Even if Section 337(a) does not establish a permanent legislative bar on 
rcallocating the Upper 700 MHz Band, we nevertheless conclude that i t  would be contrary to Congress' 
intent in enacting Section 337 to consider modifying the commercial and public safety allocations i n  the 
band at this time, before the licensees have had a meaningful opportunity to use unencumbered spectrum 
a? initially envisioned (an opportunity that i s  unlikely to he fully available before the end o f  the DTV 
transition in 2009)."' 

137. Similarly, because Section 337 requires us to use a competitive bidding process to assign 
spectrum that has been allocated for commercial use, we must also deny the BOP'S proposal to reassign I 
megahertz from the Guard Band B Block to the current Guard Band A Block licensees, and the CII 
proposals to award Guard Band B Block licenses within our inventory to their constituents outside o f  
competitive bidding. As noted above, Section 337(a)(2) prescribes competitive bidding as the method o f  
assigning commercial spectrum in the Upper 700 MHz Band."3 For the same reasons that we cannot 
reallocate the band at this time, we also conclude that we cannot alter the method of assignment at this 
time. and thus on this basis also we must deny the BOP and CII proposals. We note that the proposal 
adopted by the Commission today does not possess the same legal infirmity because i t  does not involve 
the assignmcnt o f  spectrum from the Commission's auction inventory outside of the competitive bidding 
process. 

With respect to the BOP, even i f  we had legal authority to assign additional spectrum to 
the current Guard Band A Block licensees without competitive bidding, we conclude that the proposals 
for assigning commercial spectrum licenses i n  this manner would not serve the public interest. Under the 
BOP, the Guard Band A Block licensees would receive an additional 1 megahertz o f  spectrum outside of 
the auctions process. Given that we lack authority to assign additional Upper 700 MHz Band spectrum to 
public safety as contemplated by the BOP, there i s  no unique or compelling reason in the record to award 

136. 1)iscussion. For the rcasoii\ discussed in the 700 MH: Further h'oriw, we adopt our 

138. 

.Srr l.!pper 700 f\fF/: Serorid i?e[J(JrI urid 01-der-. I S  FCC Rcd at 53 16- 19 11 36-40 

I d .  

111% 

:<I*, 

"" 700 MI/; rr,rr/ier ,binrice, 22 FCC ~ c d  at 8 I 37 yI 227. 

and commercial operations. Id. 

the Commissiim 10 niainiiiin thc spccified 2-2/36 mcgahertz, allocations in perpetuity (barring future legislative 
aclion), the result would he the (ami.: rhc stature would prohibit us from altering these allocations at this time. 

ld. The Commission added that thr BOP could also result in interference between 700 M H r  Band public safety 2 ,  

11. in contrast. t h c x  proponents' reading o l  Section 337 i s  incorrect. and thc statutory language in fact requires 111 

-27 U.S.C. 9 137(a)i?.) 2 , l  
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rhr BOP proponent” additional cotiitiiercial spectrum in  the 700 M H z  Band outside o f  the competitive 
hidding process. Moreover. we believe that any residual henefits associated with the BOP plan are not 
unique i o  thc BOP and can be achieved through the Commission’s established spectrum management 
m r c h n n i ~ n i ~ .  Sini i lar l?. we find that the CI I  proposals would not serve the public interest because they 
include an as\ignment of commercial spectrum to licensees outside of the competitive bidding process.”‘ 
.Although we recognize the potential for Cl1 entities to engage in life-critical communications, we do not 
(itid a sufficient public interest rationale for creating any exception in the 700 M H z  Band from the 
ciirrcnt. citablished practice of subjecting Cil to competitive hidding for spectrum that serves their 
commercial infraitructures. 

1.39. Finally. we conclude that the additional Ericsson band plan proposal i s  not in the public 
interest. We believe that the band plan we are adopting today better addresses the need for the 
rstahlishnient of a large. continuous hlock of paired I I-megahertz spectrum, as compared to the Ericsson 
p r o p w ~ l .  We believe that retainins the B Block and merely moving i t s  location i s  not the most efficient 
u \e  of spectrum, gihsn our finding that the B Block at i ts current location i s  no longer necessary as a 
p a r d  hand and should be subsumed into the 700 MHz Band commercial spectrum to be auctioned. 

2. Service Rules 

a. Commercial Services (Excluding Guard Bands and Upper 700 MHz 
0 Block) 

( i )  Performance Requirements 

commercial services in the Upper 700 M H z  Band, and then subsequently followed with similar rules for 
the Lower 700 M H z  Band. I n  the Upper 700 MHz First Report arid Order, the Commission required that 
licensees in the 746-764 and 776-794 M H z  Bands provide “substantial service,” as outlined i n  Section 
?7.14(a) o f  i t s  rules.7is These rules require licensees to provide “substantial service” within ten years of‘ 
license issuance.”6 The Upper 700 M H z  First Report arid Order also established safe harbors for 
licensees with regard to the substantial service requirement. Specifically, a licensee would be considered 
to he providing “substantial service” in the licensed service area if it constructs four permanent links per 
one mill ion people (when fixed, point-to-point service i s  offered) or if i t  demonstrates coverage of 20 
percent of the population (when the licensee offers either mobile services or fixed, point-to-point 
~erv ice) .~ ”  For the Lower 700 M H z  Band, the Commission also ado ted the substantial service standard 
with the same safe harbors in the Lower 7 0 0 M H z  Report arid Order!’ In addition, in the Rural Report 
arid Order,  the Commission established a safe harbor for substantial service related to the provision of 
mobile telephony service in rural areas. In that Order, the Commission stated that a licensee providing 
mobile service in certain bands, including the 700 M H z  Band, “wi l l  be deemed to have met the 
substantial service requirement if it provides coverage to at least 75 percent of the geographic areas o f  at 
least 20 percent of the ‘rural areas’ within i t s  licensed area.”” As with all Wireless Radio Service 
licenses. failure to meet ihe specified performance requircnients under the particular license authorization 

140. Backmound. The Commission f irst adopted performance requirements for the 

- 

As we expressed in the 700 MH: Further Noriw. CII cntities are eligihle to participate in future auctions for 

Upper 7011 M H ;  First Keporr arid Order, I S  FCC Rcd at 505-506 ¶¶ 70-72. 

47 C . f X  5 27.14(a). This section defines “suhslantial servicc” as “service which i s  sound, favorable, and 

i l l  

spectrum in the 700 MH7 Band. S t v  700 M H z  Firrthei. Notice, 22 FCC Rcd at 8 I49 1 233 n.49 I. 
i,i 

<,/,  

suhstantially ahove a l e v e l  of mediocre service which just might minimalty warrant renewal.” Id. 

’” See Upper 700 MH: Firsr Reporr arid Order. I S  FCC Rcd at 505 ‘j 70. 

“* See Loner 700 MHz Report arid Order. I 7  FCC Rcd at 1079 ’jyl 149-15! 

Riirrri R(~pr-r uiid Order, I9 FCC Rcd at I 9  I21 q[ 79. ‘ I Y  
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\\ithi11 tht, required period results i n  automitic license termination.“” 

X o t i w ,  \\e sought comment on whether we should revise these existing performance requirements, or 
;idopt alternatiie huild-out rdcs .  for licenses in the 700 MHz Rand that have not been auctioned in  ordcr 
10 promotc access to spectrum and the provision of hervice to coiisumers.3z’ In particular, we asked for 
comment o n  the rffectiveiiess of the existing substantial service standard and safe harbors and whether 
change\ or re\ision< should he adopted to better promote service, especially in rural areas.”’ The 700 
MH: Coiiiiiwri.iu1 Ser-vim! Noticr also asked commenters to address whether the Commission should 
adopt alternatiw perlorniance requirement\. such as benchmarks based on the population or geographic 
xu within ;i license area, instead OS the substantial service standard.”’ In addition, we asked for 
comment on whether our performance requirements should include a “keep-what-you-use” rule similar io 
that applied to cellular service in the 1980s, or a slightly modified version called “triggered keep-what- 

1 1  I . 700 M H :  Ciiiiiiiiewi~il Sei-i’ic.c,.s N o i i w  I n  2006. in the 700 MH: Cominercial Services 

y1 ~tI-LIsc.-i24 

142. I n  response to the 700 MH; Coiniiirrcial Srrviws Notice,  commenters offered a variety of 
xgunients on the issue of perforinance requirements. Most ofthe parties that commented on this issue 
opposed replacing the substantial service standard with a stricter performance requirement. These parties 
included a mix of large, medium, and small CMRS providers, as well as two providers of broadband 
technology.‘” On the other hand, a number of other parties strongly supported a “keep-what-you-use” 
approach, including rural CMRS providers, a tribal government, and a coalition of state government 
i~gencieh.~’~ In addition, some commenters argued in  favor of construction benchmarks based on the 
population or geographic area served, and some of these parties also recommended a combination of both 
benchmarks and ;I “keep-what-you-use” approach.”’ For example, RCA recommended a combination of 

’”’ 17 C.F.R. 5 l.916(c), 

:” 700 MH: Commrrciul Services Norice. 21 FCC Rcd at 9373-76¶¶ 60-6’). 
’?1 

1:: 

l d  at yI 62-63. 

Id. at yI 64-66. 

Id at 167-69. 

Scw e.&. AT&T 700 MH: Cornnrercial Services Notice Comments at 12-16; AT&T 700 MHz Commercial 
.%mires Notice Rcply Comments at 2 1-24; CTlA 700 MHz Commercial Services Norice Comments at 7-16; 
Ctngular 700 M H z  Coninferrial Sei-vices Norice Comments at 9- 13; Corr 700 MHz Commercial Services Notice 
Comments at 5 - 8 :  Duhson 700 M H ;  Conimerciul Services Norire Comments at 5-10; Leap 700 MH: Commercial 
S?nices  .Notice Comnients at 9-10; Leap 700 MHz Coninrercial Services Notice Reply Comments at 5-6; MetroPCS 
7110 hlHr C ~ ~ i i i i i i ~ ~ r ~ ~ i u l  Seii. i i  Mit ire Comments at 15-16; MetroPCS 700 MHz Commercial Services Notice Reply 
Coniinrnt\ at 10- I?: MilkyWay 700 MHz Commrrrial Srn,ices Notice Comments at 7-9; NextWave 700 MHz 
Cmimet-ciul Sr,vice.s ,Yofire Rcply Comments at 14: Qualcomm 700 MH: Commercial Services Notice Comments 
ill 19: Unirm Telephone 700 MH; Cumiiiercial Scrvice.s N ~ t i c e  Comments at 5-6;  U.S. Cellular 700 MH: 
I70117111~rrial SenJice.s ,\‘o/;c~ Commcnts a1 12.1 6; L1.S. Cellular 700 MH; Commercial Services Notice Reply 
Ct>ninients at I 1-16: Veriion Wireless 700 MH: Co~nmerciul Sei?.ice.s Notice Comments at 6-9. 

’”’ SPY,  e . ~ . ,  Howard/Jeved 70U MH: Coiiimerciul Service5 Notice Comments at 24-26; Navajo Nation 700 MHz 
Commerrioi Services hotice Cornmenis at 2-3: OPASTCO 700 MH: Commercial Services Notice Comments at 5-6; 
RCA 700 .MH: Comnierciul Ser,,iw.\ Notice Comnicnts at X- 10; KCA 700 M H z  Commercial Services Notice Reply 
Comment\ at 1-1; RTG 700 hlllr Commercial Services Notice Comments at 8-9; Vermont Department OS Public 
Scrvicc ei ul. 700 MH: Conimerciul Semices Norice Comments at 5-10; Vermont Department of Puhlic Service et 
(11. 700 MH:, C o m i i i ~ r ~ ~ i i i l  Servirrr Nnr i~ . r  Reply Conimenis at 4-7. 

’- Sei,. e . ~ . ,  DIRECTVEchoStar 700 Mfi: Commercial Services Nutice Comments at 9; Navajo Nation 700 MHi 
~ o n i m r i - e i u l . ~ e n ~ i r e , ~  iVori(:~ Comments a[ 2-3: RCA 700 MH: Corrrtirei-cialSrrvices Notice Comments at 8-10; 
RCA 700 MH: Commercid Sewices Notice Reply Comments at 4-7: Vermont Department of Public Service. et a / .  
(continued.. . .  I 
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both geosraphic benchmarks and i1 “~eep-what-you-use” rule.”8 A related proposal by the Vermont 
I)cpailment of Puhlic Service <’I ‘11. included 11 coinhination of population or geographic benchmarks and 
;I “keep-whal-you-use” Other conmienters argued that the Commission should allow third parties 
t o  ~ L C C ? I \ S  the unused portions of a licensee’s spectrum on a non-interfering basis.”” These commenters 
WfeITed l o  the TV’ M i r e  LSpuc~~s  Rq.l”Jrr ririrl Order.‘” i n  which the Commission allowed for unlicensed 
uw of spectrum in the core TV hroadcast hands, and they argued that the Commission also should allow 
\uch use in the 700 MHz Band.qi’ Other coinmenters specifically opposed permitting this type of 
tinlicensed uhe in  the 700 MHz Band.”‘ 

143. 700 MH: Fro-rhcr- Norice. More recently, in the 700 M H z  Further Notice. we sought 
comment on the performance requirements lor commercial licensees in the 700 MHz Band and asked 
commentw to address specific approaches.”‘ Ac a basis for consideration of this issue, we asked for 
conimrnt 011 our pmposal to adopl a modified version of a recommendation by RCA, which would apply 
both performancc requirements based on geographic benchmarks and a “keep-what-you-use” We 
proposed that licensees be required to provide service that covers 25 percent of the geographic area of the 
license area within three years, 50 percent ofthe area within five years, and 75 percent of the area within 
eight years.‘” We further proposed that, in applying such a geographic benchmark, we would consider 
the relevant service area to exclude all government land.337 

 meet their intenin and end-ol-term build-out requirements.”’ We observed that the consequences for 
failure to meet an interim benchmark could include a reduction in the length of the license term.139 In 
addition, we sought comment on RCA’s recommendation that licensees that fail to meet an interim 
benchmark face a ”proportionate” application of the “keep-what-you-use” rule, in which a license area 
would be reduced sufficiently to create a resulting license in which the licensee meets the relevant 
(Continued Srom previous page) 
700 MH: Coniiiier<,ici/ Sei-vices Norice Comments at 5.8. The Navajo Nation, RCA, and the Vermont Department of 
Public Servicc, er ul. favorably discuss both benchmarks and a “keep-what-you-use” approach. 

‘-’ See RCA 700 IMH; Coiiiiiier(~ia/ Serviws Norice Comments at 8- I O ;  RCA 700 MHz  Coninferrial Services Notice 
Rrply Comments a! 4-8. 

i’JSee Vermcmt Department of Puhlic Service, e f  u/.  700 M H z  Commercial Services Norice Comments at 5-8. 

See. q.. HowardIJaved 700 MH: Commerciol Services Notice Comments at 31-37; NextWave 700 M H z  
C‘imr!nercio/ SenJices Notice Reply Comments i n  WT Docket No. 06.150 at 9-12 (supporting rules allowing 
unlicensed use on a secondary hasis); Tropos Comments i n  WT Docket No. 06-150 at 9-1 1 (recommending bands 
desipnatcd for unlicensed use). 

144. We also asked commenters to address the potential consequences for licensees that fail to 

_,.. 

34 ,J  

Unlicensed Operation i n  ]he TV Broadcast Bands, Additional Spectrum for Unlicensed Devices Below 900 MHz i,: 

and in the 3 GH7. Band, ET Docket No. 04- 186, Firsr Repon a i d  Order aiid Further Notice of Proposed 
KiileniakiriR, 2 I FCC Rcd I2266 (2006) (TV Whit? Spoces Reporr and Order). 

Spnices Nmire Reply Comments at 9-12, 
See Howard/Javed 700 MH: Coinrnercinl S e n i w s  Norice Comments at 31-37; NextWave 700 M H z  Commerc’io/ 3 3 :  

< /  
Sre CTlA 700 MH; Coniriier-ciul Senir.rs Notic.? Reply Comments at I I 

”‘See 700 MH: Further-Noficr, 22 FCC Rcd at 8 140-43 ¶‘$207-220. 
7:s 

SP(, 700MH: Fiirrliei-Noric<J, 22 FCC Rcd ill X l J 2 c ~  212. 

S r r  id. 

See 700 M H :  Furthrr Nor im.  22 FCC Rcd at 8142 91 21 3. 

ii(. 

7:- 

.. 
”‘id. at 8142-41¶~[214-15. 
..,. 
.,~’ Id. at x 142 ’i[ 214. 
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hznchniarh. "" With regard to end-of-term build-out requireinents. wc sought comment on whether we 
\Iiould appl j  a "heep-what-?ou-u\c." rule.'" We bpecifically asked that commenters address how the 
C'oniniission might iippl) such :I rule. W r  noted that t l ie Commission could apply a "keep-what-you- 
u\e" rule regardless n T  the I r i e l  of construction by the licensee. or i t  could apply such a rule only in the 
i ' vc t i t  ii licemee failed t o  meet il specific coverage requirement."' 

4'2 

135. We alho proposed to apply performance requirements only on an EA or CMA basis and 
\ought cutntiisnt on this approach. We noted that this proposal would require REAG licensees to meet 
tlie x w i c e  benchmarki on an E A  basis. and that failure to do so in a particular EA would result i n  a loss 
c > l  a portion of the geographic arc3 in that EA."' Finally, we asked for comment on any other proposal 
that would apply build-out requirements that would be more stringent than the current substantial service 
standard. hi particular, we asked if population benchmarks should be used instead o f  geographic 
bcnchmark\."5 

l l l l l l lJ  d . r , r  $ 4  8th.  in is-ponsi to thz 700 MH: F'iirihr !Jotice, commeiiteis take a .vsriety of pas"'-",. I .  z*h 

r q a r d  to pel-forntance requirements. A broad m i x  ofcommenters urge the Commission to continue to 
utilize i t s  substantial service criteria."' This m i x  of commenters includes nationwide, regional, and small 
and rural rervice pro\,iders. 
contend that a substantial service rwle i s  consistent with prior Commission pronouncements, promotes 
flexibility, relies on market forces, and that there has been no showing of a problem related to lack of 
construction or spectrum warehousing that would necessitate more stringent performance criteria. Leap 
observes that the Cornmission previously has determined that a substantial service standard has important 
advantages, such as allowing the Commission to take into consideration the provision of service to rural 
areas, niche markets, or discrete populations."" Similarly, Union notes that the Commission previously 
has stated that a substantial service standard provides flexibility for rural providers to tailor business plans 

a47 industry trade groups,'4x and potential new entrants.34" These commenters 

Id. 

Id at 8142 'j 215 

141) 

1.11 

"" Id. at X 142-43 2 I S  

Set, 7 0 0 M H : ~ u r t h e r N o f i c r , 2 2 F C C R c d a t 8 1 4 2 ~ 2 1 4 .  

"'See 700MHzFurtherNotice,22FCCRcdat8143¶217. 

"' SPP 700 Mlf: Furfher Norice. 22 FCC Red at 8 143 ¶ 220. 

Ul 

S C P .  e.#. .  3G Coalition 700 MH: Further Norice Comments at 12-20; AT&T 700 MHz Further Notice Comments 
a i  14- 17; Blooston 700 MH: Furrlwr Noficr C(!mments at 7-9: Council Tree 700 MHz Further Notice Comments at 
12- I S :  CTlA 700 MH; Furrher Norice Comments a1 3- I O :  Dobson 700 MHz Further Notice Comments at 3: Leap 
700 MI/: Furrher Norice Comments a1 5-7;  McBride 700 MHz Further Notice Comments at 16- 17; MetroPCS 700 
MH: Firrrhrv Nori i~,  Ciimments at 29-38; RTG 700 M H z  Further Notice Comments at 8-12; SpectrumCo 700 M H z  
l irrrlirr Nufiw Comtnrnrs at 20-30: 'I'IA 700 M H :  Furfher Nufice Comments at 7-8: Union 700 M H z  Furfher 
! h r k  Ci!rnnirnts at 8: USCC 700 MH; Furrltei-Norice Comments at 14-19: Verizon Wireless 700 MHz Further 
,Koric c Conimcnts at 14-3 I 
" .S<w Bloosion 700 MH: Further Notice Comments at 7-9; Dohson 700 MHz Further Notice Comments at 3-6; 
Leap 700 .C11~: Further Notice Comments at 5-7:  Union 700 MHz Further Notice Comments at 10; AT&T 700 MH: 
t u r r k e r  Noticc Comments at 15: V.S. Cellular 700 MH: Fnrrher Notice Comments at 14-19: Verizon Wireless 700 
,MH; Further Notice Comnients at 2 - 3 0 .  

l.lb 

. ,- 

See CTlA 7#0MH; FurfherNutice Cwnments at IO: TIA 700 Mflz  FurtherNorice Comments at 7-8 

See 4C Coalition 700 MH: Furrher Nritice Comments at 12-14. 16-18; SpectrumCo 700 MHz Further Notice 

348 

1,'J 

Comments at 21-23. 

See Leap 700 MHz Further Noficr Comments at 6 
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lo r  their tiniqiie m d  sparsel) populated markets."' 
I A?. Other comnicnters assert that the Comniis\ion should impose either a population- or 

gcographic-based build-out rcquireinent, and that this requirement also should include some form of 
interim bcnchmarks. 
ioiiimerciitl Iiceiises includc n couple of nationwide service providers,"' a provider of wircless services in 
rural and suburb;tn areas."' and an equipment provider.15 For example, AT&T argues that, to the extent 
i t  decides to adopt a build-out rule that i s  more specific than substantial service, the Commission should 
;idopt population-hased benchmarks that would be l ike those applied to initial PCS licenses.'56 Verizoii 
Wireless argucs that, to the extcnt i t  decides to adopt stricter build-out ruleb. the Commission should 
;~dopt popul;ition-hased benchmarks that require coverage of  SO percent of the population within five 
\car< and 7.5 percent of the population within ten years."' Dobson recommends that the Commission 
&ply a henchrnai-h Tor REAG licensry that i s  based on population, not geography.15' 

yrmiders. 
iinpro\ing 91 I service,3b' and ii coalition 0 1  state agencies.'" These cornmenters maintain that the 
ryisting substantial scrvice standard i s  inadequate and does not promote service in rural areas, and that i t  
does tmt  funher other Commission goals. RCA and RTG argue that the superior propagation 
characteristics o f  the 700 MHz Rand make this spectrum especially susceptible to spectrum warehousing, 
and il concludes that stricter build-out requircments are an appropriate 
Uepanment of  Public Service et NI. states that, it' the Commission adopts its proposed geographic 
benchmarks. this wi l l  "benefit the public by setting an expectation that licensees wil l  provide service 
Middy  throughout the license area. including in more rural areas."36J 

35: Parties favoring the use of population-based performance requirements for 

148. Parties ihvoring geographic-based performance requirements include regionai scrvicc. 
Industry trade groups representing rural service providers:6o an organization dedicated to ' 5 0  

Similarly, Vermont 

'" S P P  Linion 700 MH; Furrher Notir~ Comniciits at X 

'?- Ser.  e.&. 700 MHz lndcpcndcnts 700 MHz Fiirrher Norice Comments at 8- I O ;  Aloha 700 MH: Further Notice 
Coinrnents at 3-4: CClA 700 MH; Furrher Noricr Comments at 4; Cellular South 700 MH? Further Notice 
Comments 81 3-5; Fmharq 700 MH: Further Norice Comments at 5 :  Frontier 700 MHz Further Notice Comments at 
10-12: RCA 700 MH: Further N o r i w  Cotnmcnts at I I ;  RTG 700 M H z  Furrher Norice Comments at 8-1 2; WISPA 
700 MH: Furrher Noricr Cominentb at I ? -  13; sre  aiso RCA 700 M H z  Furrher Norice Reply Comments at 1-1  I .  

. ~ _  

,. . ,> ,  
See AT&T 700 MHr Firrrhe~- Norice Comments at 19.20; Verizon Wireless 700 MHz Furrher Notice Comments 

at 28-30. Attach. A at 4 - 5  7. 

SPP Dohson 700 MH: Further Notice Coinments 6-7 

See Motorola 700 MH: Furrher Norice Comments at 34. 

Srr AT&T 700 MHz t l i r rher  Norice Comments ai 19-20, 

SYP Vcriron Wireless 700 MH: l u r r h e r  Notice Comments at 28-29, 

4 9 8  

,$< 

l i l  

l i ~  

~. 
.'' S C P  Dohson 700 MH: Furr / i r r  Norire Comments 6-7 

Ser Cellular South 700 MHr Fur rhw Norirr Ciminients at 3-8 3 3 ' )  

"'" Ser RC.A 700 MHr l u r r h r r  Norice Reply Comnicnts at 7-8. RTG 700 hlHz Furrher Norice Reply Comments at 
8- IO. 

Srr NENA 700 &it/: Fi i r thr r  Ndricr Reply Comments at 3 

Se t ,  Vermont Department of Puhlic Service er ai. 700 MH: Further Norice Reply Comments at 1-3. 

, < l ,  

/ , / ~  

"" Src, RCA 700 MH: Furrhrr Norirr Comments at 7-8; RTG 700 MHz Further Norice Comments at 9-12; RCA 
700 IWH: Furrher,Voflc'r Reply Comments at 7-X. 1 I; RTG 700 MHz Furrher Notice Reply Comments at 8. 

S w  Vermont Dcpartment o l  Public Service er ai. 700 MHz Further Norice Reply Comments at 1-2. 104 
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139. Some commentcrs that hupport eithcr population- o r  geographic-based construction 
bcnchmarks also wppon the ndoptiori 0 1  a "ket.p-what-you-iise" rule."' These parties state that this 
apprcbach is pro-competitive. bccnusr i t  ;111o~ \ new providers to acquire unused spectrum, and equitable, 
h t u t i s e  licensees m l y  lose the tinused portions of their license area. Those who  oppose a "keep-what- 
\ o t i - usc "  nile argue that w c h  provisions %<ill lead to  uneconomic build-out. promote "greenmail," and  
cliill vxondary  rnarket\ .~ 
4iottld de\igtiate unserved areas a\ "\scant channels" that would hc usable by unlicensed devices.'" 

466 A f ew  coinmetitcis argue that. rather than reclaim spectrum, the Commission 

150. 111 addition. wnie commenters support the use of the specific interim geographic 
hcrichmarks that were proposed in  the 700 MH: Firrthrr Notice. For example, RCA specifically favors 
the ;rpplicntion of the proposed performance rcquiretnents to a11 700 MHz Band licenses t o  be 
auctioned. "* Similarl), Vel-mont Depannicnt of Public Ser\'ice et u/ .  recommend the  same niix of  strict 
geographic-based henchmarks. 

that were pniposied in the 700 M I f ;  Fiirrher- Notice. I I  the Commission adopts geographic benchmarks, 
these parties argue that either any interim benchmark should be longer than three years or  ii three-year 
interim benchmark should not apply 10 rural areas.27o Blooston states that the Commission should not 

iw, 

I 5  I .  Other comnienters expressed concern aboui iitc specific iriiel~irii gzogi-aphic benchmarks 

a,,., Sei,. icg.. 700 MHr lndcpendcnls 700 hlH: Firrtlier- Notice Comments at 8- IO (support adoption of rules similar 
to thosc used for licensing unscrvcd cellular arcas): PISC 700 MH: Further Norice Comments a1 37 (agrees with the 
general propom1 that licensees should be suh.jcct tu a "use-or-Iusc" license condition); Aloha 700 MHz Further 
Niitirr Commcnts at 4 (supports the general "kccp-whal-you-use" proposal set forth in the 700 MHz Further 
Nolicc); Blimston 700 MH: FiLilIier Notice Comments at 7-8 (Commission should exempt CMA licenses from 
"keep~what-~uu-use" performance criteria): CClA 700 MU: Further- Notice Comments at 4 (urges the Commission 
to adopl "lieep-what-you- use"^; Cellular South 700 MHz Further Notice Comments at 6 (supports RCA's 
proportionate "keep-what-you-use" appruach): Dobson 700 MHz Further Notice Comments at 6-7 (supports use of 
"keep what you use" relicensing for small-sirrd service areas only); RCA 700 MHz Further Notice Comments at 7-  
8: RTG 700 MH; Further Notice Comments at 5-7. 9 (supports cellular "keep-whal-you-use" procedures): Verizon 
U irclcss 700 M'IIz. Fui-rher Notice Comments at 19-31: Vermont Department of Puhlic Service et 81. 700 MHz 
Fio.rher Nriti(,e Reply Comments at 1-3. 

See, e.& AT&T 700 MH; Further Notice Coniments at 14- 17 ("keep-what-you-use" re-licensing approach is 
inconsistent with long-standing Commission policy): CTIA 700 M H ;  Further Notice Comments at I O  (Commission 
should establish performance requirements similar to AWS performance requirements); Leap 700 MHz Further 
Notice Commcnts at 6 ("keep-what~you-use" could have particularly unfortunate consequences); MetroPCS 700 
MH: Fiii-thpr Norice Ci>niments at 30 ("keep-what-you-use" mechanisms are particularly burdensome for smaller 
and regional carriers): Motorola 700 MH; Further Notice Comments at 36 ("kcep-what-you-use" creates 
uncertaint), may chill the auction process. and is not necessary Eiven the competitive nature of the commercial 
markct): SpectrumCo 700 MHz Fvrrhei- Nutice Comments at 20-30 (Commission should not adopl either of the 
"kecp what you usc" policy proposals described in  the 700 MHz Further Notice); TIA 700 MU; Further Notice 
C~imnicnts at 7-8 (Commision should apply the same construction ubligations that i t  has applied in the broadband 
PCS context): Union 700 M H :  Further Notice Comments at 9 (opposes re-licensing mechanism to reclaim 
y c t r u m ) :  USCC 700 MH: Further ,Notiw Comnients a( 17-18 ("keep-what-you-use" requirement will create 
Ip<>werful rcgulator) incentives to engagc i n  economically irrational behavior): WISPA 700 MH: Further Nutice 
Comments at 12-14 (a licensee that fails to meet the applicable benchmarks should not automatically have its license 
area reduccd, hut should h c e  a higher lcvcl of scrutiny at the end of its license term). 

ibil 

Se?. e&, PISC 700 M H :  Funher Norire Comments at 37; Google 700 MHz Furrher Norice COrnmentS at 9.  ih' 

"'" See RCA 700 MHz Further Norice Comments at 5 .  

See Vermont Department of Public Service er ul. 700 MH: Further Notice Reply Comments at 1-3. 

See, e.g.. 4G Coalition 700 MH: Further Notice Comments at 12-20; 700 MHz Independents 700 M H z  Further 

ib'l 

;Ti' 

Notice Comnicnts at P- IO:  Aloha 700 MH: Further Notice Comments at 3-4; Dobson 700 MHz Further Notice 
icontinued.. .. 1 
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apply geographic benchmarks or a “keep~wliat-you-use” rule to rural areas, and that if a “keep-what-you- 
tisc“ rule is adopted, liceiiseh b;ised o n  CMAs should be exempt.”’ Other commenters recommend that 
t h r  Commission exempt RSA-based licenws from any interim build-out requirements.’” In contrast, 
Ihbson argues that strict geographic-based build-out requirements should apply only to licenses based on 
CMAs and E.45, not those hased on REAC;\.“’ Other commenters opposed to a three-year interim 
henchmark note that such an approach does not account for high start-up costs or the time needed to 
h e l o p  i icw technologies, and that it hurts new entrants. For examplc, the 4G Coalition maintains that 
ddigations and timelines such a s  those proposed by RCA “would dissuade, if not outright foreclose, a 
notionwide new entrant business plan.””‘ 

Finally, some smaller service providers, as well as a regional service provider, support 
the Commishion’s proposal to require KEAG licensees to meet build-out requirements on an EA basis.’” 
Other commrnter\ argue that build-out for REAG licenses should be evaluated under the existing 
substantial service standard or the existing substantial service standard should be applied on an EA 
hayis. 

152. 

1.53. Discussion. In order to better promote access to spectrum and the provision of service, 
cyeciall) in rural areas. we replace thc current “substantial service” requirements for the 700 MHz Band 
license$ that have not been auctioned with significantly more stringent performance requirements. These 
include the use o i  interim and end-of-term benchmarks, with geographic area benchmarks for licenses 
based on CMAs and EAs, and population benchmarks for licenses based on REAGs. Licensees must 
meet the interim requirement within four years of the end of the DTV transition (ix., February 17, 
20 I3).’” Failure to meet the interim requirement will result in a two-year reduction in  license term, 375 as 
bell as possible enforcement action, including forfeitures. We also reserve the right for those that fail to 
meet their interim benchmarks to impose a proportional reduction in  the size of the licensed area. 
Licensees that fail to meet the end-of-term benchmarks will he subject to a “keep-what-you-use” rule, 
under which the licensee will lose its authorization for unserved portions of its license area, which will be 
returned to the Commission for reassignment. They may also be subject to potential enforcement action, 
including possible forfeitures or cancellation of license. We also impose certain reporting requirements 
intended to help the Commission monitor huildout progress during the license term. We expect that 

(Continued from previous page) 
C(imments at 3; Frontier 700 MHz Further Notice Comments at 10-12; RTG 700 M H z  Funher Notice Comments at 
X-  I ? :  Union 700 MHz Further Notice Comments at X; Verizon Wireless 700 MHz Furrher Notice Comments at 19- 
3 I : WlSPA 700 MHz Firrrher Norice Coniments at 12- 14. 
i, , 

See Blooston 700 MHr Furrher Notire Coniments at 7-8. 

‘l- See ,  e.8.. RTG 700 MHz Furrlier Notice Comments at 9-10; NTCA 700 MHz Further Norice Comments ai 5-1; 
U n i n n  700 MHz Furrherh’otice Reply Comments at 4-6. 
~ , .  

Se.r Dobson 700 MH: Fiirrtzer Norice Comments at 1-7. 
i _  

”’ See  4G Coalition 700 MH: Firrrhcr Norice Comments at 15. 
3.- 

Sw, ’ . K . .  700 MH2 Independents 700 MH: Further N(itice Comments at 8- 10; Cellular South 700 MHz Further 

Set., p . 8 . .  4G Coalition 700 M H ?  Furthei- Notice Comments at 17; Dobson 700 MH: Further Notice Comments at 

h;,rice Conimeiits at 6; Union 700 M H :  Furrher Notice Comments at 8. 
?-(, 

3: Verimn Wireless 700 MHz Further Norice Comments ai 19-3 I. According to SpcctrumCo, “greenmail” is “a 
practice hy which parties not interested i n  actually providing service utilize the regulatory process to extract 
concessions from licensees.” SpectrumCo 700 MH; Further Notice Comments at 29. 
1:- The inlerim henchninrk for initial licenses in a market granted after February 17. 2009 shall be four years from 
thc date of liccnse issuance. 
i i p  As adopted herein, the length of original liccnse term is ten years from the date of the DTV transition. 
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IIC.CIIIIC~\ will tahe these constructioii requirements seriously and proceed toward providing service with 
tr111iost d i l ip icc .  As ruch, we do not envision granting waivers or extensions of construction periods 
~'kczpt \\here u i i ; i \dahle  circunistances beyond the licenscc's control delay construction. 

154. In adopting thesc stringent performance requirements for the 700 MHr  Commercial 
S e n  i c e  liccnses that have not yet been auctioned, we accomplish several important policy objectives. 
h"v' cnsure that these 700 MHz Commercial Services licensccs put this spectrum to use throughout the 
COLII'~ of their license terms and serve the majority of users in their license areas. With the inclusion of 
'111 iiitt'riin henchniark and the potential for enforcement action for failure to meet the construction 
rcqtiirenients, we require licensees to provide service to consumers in  a timely manner. By taking 
advantage 0 1  the excellent propagation characteristics of the spectrum in the 700 MHz Band, which 
enables broader coverage at lower costs; we promote the provision of innovative services to consumers 
throughout the license areas. including in rural areas. The unique propagation characteristics of this 
\pectrum nlcans that fewer towers will bc needcd to serve a given license area, as compared to providing 
hervice at higher frequencies, and thus large license areas may be served at lower infrastructure costs. 
Moreover. by establishing clear benchmarks, we provide licensees with regulatory certainty regarding the 
requirement\ that they must meet or. i f  they do not, permit other providers to gain access to the spectrum 
t o  prwide services to consumers. 

sen ice area\ with effective consequences for noncompliance, when combined with appropriately sized 
geographic licensing areas. are the most dfective way to promote rapid service to the public, especially in 
rural areas. As noted above. the most common recommendation for promoting rural service made by 
small and rural providers was that additional licenses be made available based on smaller geographic 
service areas, which would be more readily available to providers that tend to serve rural consumers.3R" 
Hecause. as described below, all licensees (including REAG licensees) must satisfy these new 
henchmarks on either a CMA or EA basis, these performance requirements will provide all licensees with 
incentives to serve more rural communities. 

1711 

155. Overall, we conclude that these set of stringent benchmarks applied across smaller 

156. In addition, our "keep-what-you-use" rules provide additional methods for making 
smaller license areas available, thus promoting access to spectrum and the provision of service, especially 
i n  rural areas. This rule ensures that others are given an opportunity to acquire spectrum that is not 
adequately built out and provide services to those who reside in those areas.381 In this way, our rules are 
pro-competitive and help ensure service to communities that might otherwise not receive service. In sum, 

j - l ,  See Aloha 700 MH: Comrnrrr~iul 5'rnice.r Notice Comments at 2 ;  Blooston 700 MHz Commercial SenJices 
,!vorir.e Comments ill 3; Dohson 700 MH: Commercial Services Norice Comments at 3 ;  Frontier 700 M H z  
Coimnerciul Services Norict Comments BI 4; NTCA 700 MHz Commercial Services Notice Comments 3-5; RCA 
700 MH: Coriimeri.iu1 Services Nori1.e Comments at 1-4; RTG 700 MHz Commercial SenJices Norice Comments at 
4-S. 

SPP Aloha 700 M U .  Corirmercioi Services Norice Comments at 3-6; Balanced Consensus Plan 700 M H z  1x8, 

(~~(Jmnierciul Sen:ice.s N(JI~W Comment at Attach.: Blooston 700 MH; Commercial Senjices Notice Comments at 2: 
C&M' 700 MI!: Cvrmirerciul Services N~ir ice Reply Coninicnts at 2-3; Corr 700 M H z  Commercial Services Notice 
Comments at 2-3: Dohson 700 MH: Conimrrcial SenJice.7 Notice Comments at 2-4; HowardLJaved 700 MHz 
Cii imiiei-cid .Srii,ices Norice Comments at Y; Lcap 700 MH: Cunimrr-cia1 Senjices Notice Comments at 4-6; 
Milk)Wa) 700 MH: C o n i i i i ~ r c i ~ l  S e n i c r  Norice Comments at 1-6; NextWave 700 MHz Commercial Services 
Norice Comments at 2-6; NTCA 700 MM: Commercial Services Notice Comments at 6 ;  OPASTCO 700 M H z  
Cnnimei-ciiil S r r v i e s  Norice Comments at 2-3: RCA 700 MHz Commercial Services Notice Comments at 4-8: RTG 
700 M H ;  Coinmei-?ial Services Norice Comments at 2 ;  U S  Cellular 700 MHz Commercial Services Notice 
Comments at 4. 

See RCA 700 MH: Firrrlier Noricr Reply Comments at IO. 
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w e  conclude that our approach should effcctiwly promote service, including in rural areas, while 
emblishing II cleiir regulatory fr:uiiework for  licensees as they develop their business plans. 

liccnses based on C M A \  2nd EAs. licensee\ m u h t  provide signal coverage and offer service to: ( I )  at 
least 15 percent of'the geographic area of their license within four years of the end of the DTV transition, 
and ( 2 )  a1 least 70 percent of the geographic area of their license at the end o f  the license term. In 
determining the rele\ant geopraphic area, w e  conclude that, in applying geographic benchmarks, we 
h i u l d  not  gcncrdly consider tlic relevant iirca o f  service to include government lands. CMA or E A  
licensees that fail 10 meet the interim requirement within their license areas wil l  have their license terms 
rrduccd hy two years. from ten to eight years, thus requiring these licensees to meet the end-of-term 
henchinark at an accelerated schedule. For those CMAs or EAs in which the end-of-term performance 
requirements have not been met, the unused portion o f  the license wil l  terminate automatically without 
C'onimi\sion action and wi l l  becomc available for reassignment by the Cornmission subject to the "keep- 
m hat-you-use" rules described below 

With rcgard to thc use o f  geographic-based benchmarks for licenses based on CMAs and 
E.As. we seek to promote service across as much o f  the geographic area o f  the country as is practicable. 
We note that. while parties that seek to acquire licenses based on CMAs and EAs may be small and rural 
providers that arc less likely to provide regional or nationwide service, they nonetheless play an important 
role in bringing ncw services to consumers in many o f  these more rural areas. For example, RTG argues 
that the use of  small license areas such as CMAs "wil l  create opportunities for small and rural businesses 
and wil l  ioster the deployment of competitive wireless broadband services iwrural areas."382 Because we 
adopt smaller geographic license areas such as CMAs to facilitate the provision o f  service, including 
broadband, i n  rural areas, we also adopt performance requirements that are designed to ensure that such 
scrbice i s  offered to consumers in these areas. We agree with Cellular South's argument that the 
uniquenew o f  the 700 MHz spectrumjustifies the use o f  geographic benchmarks and that the band's 
excellent propagation characteristics make i t  ideal for delivering advanced wireless services to rural 
areas.7" Accordingly, for licenses based on these CMAs and EAs that are well-suited for providing 
service in rural markets, we establish benchmarks that require build-out to a significant portion of the 
geographic area. 

We note that these benchmarks for CMAs and EAs are similar to the benchmarks that we 
sought comment on in the 700 M H z  Further Notice, which proposed that licensees provide coverage to 25 
percent o f  their geographic license area within three years o f  the end of the DTV transition, 50 percent of 
their geographic license area within five years, and 75 percent o f  their geographic license area within 
eight years. Although numerous parties supported the specific benchmarks proposed in the 700 M H z  
Furrher Notice,'" the benchmarks we adopt in this Second Report and Order differ i n  certain respects 
from the proposal i n  the 700 MH: Fcrrrher Notice I n  recognition o f  the comments we have received on 
our build-out proposal, we have adopted a four-year initial benchmark, not a three-year benchmark as was 
proposed in the 700 M H ;  Firrihrr Notice. We are persuaded that a three-year build-out requirement 
would have a disproportionate impact on new entrants who have no existing networks or customers, as 
w e l l  as small or regional carriers who are looking to enlarge their operating footprint, but who do not 

157. S p < ' ; f i < .  Pc+nuo,rw Reqrri,-rine,itsJbr C M A  u r d  EA Licrmsrs. We conclude that, for 

158. 

159. 

RI'G 700 M I k  Comrnerrial Services h'orice Comments at 4. 

Cellular South 700 M H ;  Further Notice Comments at 3 

See .  e .8 . .  Aloha 700 M H ;  Furiher Notice Comments at 4 ;  CCIA 700 MHz Further Notice Comments at 4; 

;w 

384 

Ccllular South 700 MH: Further Noiire Comments at 4; RCA 700 MHz Further Notice Comments at 5; Vermont 
Dcpartment of Public Service 700 MHz Furrhpr Notice Reply Comments at 1-2; WISPA 700 M H z  Further Notice 
C,ininientb at 12. 
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dread) have extrn\ iw prr-existing infrastructure in place. In addition. we are allowing additional time 
for the development [if new tcchnologies that might be employed in this spectrum and giving licensees 
wfficient time tn de\elop ne\+ scrbiceh. 
rcquirrment to four )ears, u e  increahr the initial geographic coverage requirement from the proposed 25 
pcrccnt to 15 pcrcent. Accordingly, we are not adopting a five-year coverage requirement, hut we wil l  
require 70 percent geographic coveragc at the end o f  the license term. 

785 Because we niove the proposed initial three-year coverage 

160. Consistent with the arguments of many commenters. we do not require licensees to 
~nclude government lands as a pan of the relevant service area when applying geographic benchmarks for 
wveral reasons. In many locations, covering certain government land may he impractical, because these 
lands are ~ h j t ~ t  to restrictions that prevent a licensee from providing service or make provision o f  
x n i c e  eutremel! difficult. We also note that gokernment lands often include only very small portions of 
the population in a license area. Govcrnnient lands include areas that are owned or administered hy the 
Federal Gobernnient. including the Bureau o f  Land Management, the Bureau o f  Reclamation. the U.S. 
Ikpartment o f  Agriculture's Forest Service. the Department of Defense, the U.S. Fish and Wildlife 
Service. the National Park Service, the Tennessee Valley Authority, and other agencies and governmental 
entities, a\ well a\ areas that are owned or managed by individual states.3Kh A C M A  or EA licensee with a 
geographic service area that includes land owned or administered by government may meet the build-out 
hrnchmarks estahlishrd herein by providing signal coverage and offering service to the relevant 
percentages o f  land in the service area that is not owned or administered by government. 

I 6  I. To the extent the licensee employs a signal level and provides service to land that i s  
owned or leased hy government, the licensee may count this land area and coverage as part of i t s  service 
area for purposes of mcasuring compliance with the build-out benchmark, hut i t  also must add the 
covered government land to the total geographic area used for measurement purposes. This approach 
c'tisures that licensees receive credit for land that they cover and gives them flexibility to meet our 
benchmarks through a cornhination o f  covering government and non-government land, given that in 
certain cases government lands may he a high traffic area or include a significant portion o f  the 
population in a license area. 

Specific Pefurmarice Requirementsfor REAG Licenses. We conclude that, for licenses 
based on REAGs, licensees must provide signal coverage and offer service to: ( I )  at least 40 percent of 
the population o f  the license area within four years, and (2) at least 75 percent of the population of the 
license area by the end of the license term. Licensees must use the most recently available U.S. Census 
Data at the time o f  measurement to meet these population based build-out requirements. 

In addition, Tor licenses based on REAGs, we wi l l  apply our performance requirements 

162. 

163. 

Wc are concerned that the proposed three-year benchmark may not provide sufficient time for providers of 
advanced sen ices  to acquire and deploy 4G technologies. Such 4G network build-out will require the commercial 
a\ailability of end-to-end integrated systems, including subscriber terminals, radio access network, core network, 
and transport network. i n  addition t o  flcxihle enhanced services and integrated hack-office and customer support 
ccnters. Tu achieve a commercial availahility benchmark, teams of service providers. vcndors and integrators must 
c<irnplete s e v r r d  parallel processeb. including ciimpletion of the standards, product development, field trials, 
interoperability testing and larger scale trials, ldllowed hy deploynicnt. Such an implementation is challenging and 
i t  niay not hc possihlc for carriers to complete thrse tasks prior to the end of the three-year benchmark that was 
proposed in the 700 M H :  P.iirf/ier Norice. 

More information {in lands owned or administered by the Federal Government is available from the Department 
of the Interior at httw//www.doi.eov. In excluding these areas for purposes of calculating whether a licensee has met 
the relevant build-out requirements, however, we do not intend to discourage deployment to populated tribal areas. 
Accordingly, excluded areas do not include thosc populated lands held by tribal governments or those held by the 
Fcdcrdl Governmcnt in lrusl or for the benefit of a recognized tribe. 

? X <  

386  
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o n  an t ,A hasis.'*- Accordingl). to meet their  benchmark^, KEAG licensees must provide signal coverage 
iind offer service to :it least 10 percent o f  the population in  each EA in i t s  license area within four years 
and 75 pcrcent of  the population of each (if these EAs at the end of the license term. REAG licensees that 
tail to i i iret the inter i i i i  requirement in any EA within their license areas wil l  have their license term for 
tlie entire REAG reduced hy two years. froni ten to eight years, thus requiring these licensees to meet the 
end-of-tcmi henchiiiark at an accelerated schedule. In applying the end-of-term coverage requirement to 

KEAG liccnsces. the Commission wil l  evaluate the licensee's coverage on an EA-by-EA basis. For those 
EAs i n  which the end-of-term perforinance requirements have not been met, the unused portion of the 
liccnse wil l  terminate automatically without Commission action and wi l l  become available for 
irca\\ ipnei i t  by t l ie  Commission sub,ject to the "keep-what-you-use" regime described below. 

164. With regard to the use o f  population-based benchinarks for REAG licensees, we agree 
u i th  Dobson that [hi\ type of build-out requirement i s  appropriate for licensees with large geographic 
:!rea\ to ;rllc~w fiur roll on! of advanced services on a nationwide or regional basis.ix8 In particular, we are 
mindful of t l ie significant capital investment and logistical challenges associated with building a regional 
or nationuide system without an existing infrastructure. The use o f  benchmarks based on population, 
rather than geographic area. may best allow a potential new entrant to achieve the economies of scale 
needed for il viable husiness model, while also ensuring that a majority of the population in a given region 
may have access t o  these services. Similarly, as compared to geographic benchmarks, the use o f  
pqwlation benchniarks i s  more coiisistent with the recommendations and likely business plans of existing 
nationwide service providers such as ATKrT and Veriron Wireless.389 As these large providers expand 
into more advanced services such as broadband, they, like new entrants, wi l l  need to spread the costs of 
developing such operations over as many customers as possible. The use o f  population-based 
henchmarks, rather than geographic benchmarks. allows these new and existing providers to promptly and 
efficiently develop these new services, thus reaching more consumers more quickly. Accordingly, to 
1:icilitate new entry as well as the expansion o f  service to as many people as practicable, we combine the 
use of REAGs with population-based performance requirements. These population-based benchmarks are 
similar to those proposed by Verizon Wireless in its 
SO percent 01 the population o f  a license area within five years and 75 percent of the population o f  a 
license area hy the end o f  the license term. We have adjusted the interim population percentage figure to 
40 percent because we are making the first benchmark applicable at four years rather than five years. 
Further, we are applying these requirements on an EA basis for REAG licenses in order to help ensure 
that REAG licensees serve more rural consumers. I f  we were to apply these requirements on a REAG 
basis, rather than an EA basis, REAG licensees would be able to meet their performance requirements 
largely by serving urban areas only. Our use o f  EAs to measure build-out for REAG licenses wi l l  avoid 
this result and best promote the development and deployment o f  broadband services over such large 
license areas. 

165. 

Verizon Wireless proposes covering 

Reportirig Requirenierzr.~.  In connection with the performance requirements adopted i n  
this Second Report and Order, we adopt an interim reporting requirement that wi l l  obligate licensees to 
provide the Commihsion with information concerning the status o f  their efforts to meet the performance 
requirements and the manner in which their spectrum is being utilized. In addition, this information w i l l  
he useful to inonitor whether further assessment o f  the rules or other actions are necessary in the event 

3 % '  ,See. (q.. Cellular South 700 MH: F-ui-rher Notice Comments at 6. 

Srr Dobson 700 MH: Furrher Notice Comments at 3-7.  111s 

"" SPP AT&T 700 MH: Furrhrr Notice Commenls at 19-20; Verizon Wireless 700 M H z  Further Norice Comments 
ill 28-29. 
i,,,, See Verimn Wirelcss 700 MH:. Furrher Notice Comments at 28-29. 
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y)ectnii i i  i <  being stockpiled or \\arehoused. or if i t  is otherwise not being made available despite existing 
dc-mand. For licensees that iicct their interim benchmarks, thesc reports will be filed at the end of the 
wcond and seventh years following the end ofthe DTV Transition. ; .e . ,  February 17, 201 1 and February 
17. 2016. FIX licensees that do riot mcet their interim benchmarks and have their license terms reduced, 
the sccond report wil l  be filed at the cnd oltlie sixth year following the end o l thr  DTV Transition, ;.e., 
Februar) 17. 201 5 .  The inf~cimiatioii to be reponed b,ill include a description of the steps the licensee has 
taken toward meeting its construction obligations in :I timelq manner, including the technology or 
tcchnolopies and service(\) being provided and the areas i n  which those services are available. 

166. Pro(~eilirrr.\,fi,r i i i t / ~ l [ , i i i ~ , t i / ~ i / i [ ~ i t ,  Licensees must demonstrate compliance with our 
interim and end-of-term construction benchmirks by filing a construction notification with the 
Commission within 15 days of the relevant benchmark certifying that they have met our performance 
requirements or, if the) have not met our performance requirements, they must file a description and 
c~~ t i f i ca t ion  of the, area\ for which they nrr providing service.’” The information contained in the 
licensee’s construction notification must include electronic coverage maps and other supporting 
Jiicunientation.‘”~ The constniction notification. including the coverage maps and supporting documents. 
must he truthful and accurate and must not omit material information that is necessary for the 
Commission to make a determination of compliance with its performance requirements.“’ In addition, 
we recogniLe that demonstrations of coverage may w r y  across licensees. For example, unlike with 
cellular service, which was implemented pursuant to a uniform, Commission-mandated technical 
standard, licensees in  the 700 MHz Band likeiy will use a variety of technologies to provide a range of 
services with this spectrum. Accordingly, we delegate to the Wireless Bureau the responsibility for 
establishing the specifications for filing maps and other documents (e .g . ,  file format and appropriate data) 
needed to determine a licensee’s geographic coverage area. We recognize that coverage determinations 
may need to be made on a case-by-case hahis so as to account for the potentially wide variety of services 
and technologies that may be offered in the band. 

applicable performance requirements on an EA basis and licensees with EA- or CMA-based licenses must 
demonstrate coverage for their respective geographic license areas. The electronic coverage maps must 
clearly and accurately depict the boundaries of each EA or CMA in the licensee’s service territory, and 
the areas where the licensee is providing signal coverage and offering service. If the licensee’s signal 
does not provide service to the entire EA or CMA, the map must clearly and accurately display the 
boundaries of the area or areas within each EA or CMA not being served. ’’‘ 
documentation certifying the type of service i t  is providing for each EA or CMA within its license service 

167. As explained above, licensees with REAG-based licenses are required to meet their 

168. In addition to filing electronic coverage maps, each licensee must file supporting 

.ScP 47 C.F.R. 9 I .Y46(d) (“Thc notification must he filed with Commission within 15 days of the expiration of 
thc applicable construction or coverage period.“). 

“” When the Commission adopted a benchmark approach for Personal Communications Service (PCS), it  stated: 
”Liccnsces mus, file maps and other supporting documents showing compliance with the respective construction 
rcquirenicnts within the appropriate five- and tcn-ycar henchmarks of the dale oilheir initial licenses.” 47 C.F.R. 5 
?3.703(c). See, e.8.. Cellular South 700 M H z  Fur-fher Nurics Comments at 5. 

”” .S?c,, e . , . .  47 C.F R. 9 I. 17 (Truthful and accura~c slatcments tu  the Cornmission); 47 C.F.R. $ 1.917 (“Willful 
lalse statcmcnts made lhcrcin. however. arc punishable by fine and imprisonment, 18 U.S.C. 1001, and by 
appropriate administrative sanctions. including revocation of  station license pursuant to 3 12(a)(l) of the 
Communications Act of 1934, as amended.”). 

signal strength, because we will be able to determine compliance with our huild-out requirements on the basis of 
these detailed filing requirements. See RTG 700 MHz Further Notice Comments at 8-12. 

il,, 

We decline to adopt the suggestion from RTC that we define a bright line test for what constitutes sufficient 3“ 
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tcrritor! and the ijpe o f  technology i t  is u t i l i i n g  to provide this service for each EA or CMA in its 
win ice tcrritory. The supporting documentation also must provide the assumptions used by the license? 
10 create the coverage maps. including the propagation model and the signal strength necessary to provide 
service with the licensee’\ iechniilog) 

rtipporting docunientation, the public will  he given an opportunity to review and comment on the 
construction notification. including the maps provided by the licensee and the technical assumptions used 
t o  create the maps After examining the notification and public comments, Commission staff will make a 
final determination a s  to what areas within EAs and CMAs are, and are not, deemed “served.” If the 
Commission dctcrnmines that a licensee meets the applicable interim benchmark, it will not have its 
license term reduced by two years. Likewise. if the Commission determines that a licensee meets its 
applicable end of term benchmark requirement. it will he deemed to have met our construction build-out 
requiremcnt. 

170. 

>‘J5 

I O 9  Wher thr licensee files its cunstniction notification, including its coverage maps and 

Under our “heep-whllt-you-ti\e” rule, if a licensee fails to meet its end of term 
henchniark, its authorization to operate will terminate automatically without Commission action for those 
geographic areas of its license authorization in  which the licensee is not providing service, and those 
unwvcd  areas will bccome available for reassignment by the Commission. We will update our Universal 
I-icensing System records to reflect those geographic areas for which the licensee retains authority to 
operate, as well a \  those geographic areas that will he made available for reassignment. 

announce by public notice that these licenses wil l  be made available and establish a 30-day window 
during which third parties may file license applications to serve these areas. During this 30-day period, 
licensees that lost their license authorizations for the areas that they did not serve may not file 
applications to provide service to these areas. Applications filed by third parties that propose areas 
overlapping with other applications will he deemed mutually exclusive, and will be resolved through an 
auction. The Wireless Bureau, by public notice. may specify a limited period before the filing of short- 
form applications (FCC Form 175) during which applicants may enter into a settlement to resolve their 
tnutual exclusivity. 

applications for remaining unserved areas where licenses have not been issued or there are no pending 
applications. If the original licensee or a third party files an application, that application will be placed on 
public notice for 30 days. If no mutually exclusive application is filed, the application will be granted, 
provided that a grant is found to be in  the public interest. If a mutually exclusive application is filed, it 
w) i l l  be resolved through an auction. The Wireless Bureau, by public notice, may specify a limited period 
hefore the filing of  short-form applications (FCC Form 175) during which applicants may enter into a 
settlement to resohe their mutual exclusivity. We stress that any applications that are mutually exclusive 
under the performance requirements we adopt in this Second Report and Order, as well as certain other 
pleadings, will be subject to Section 1.935 of the 
applications that are mutually exclusive with one or more other applications must request Commission 
approval to dismiss or withdraw the applications. Parties are required to submit any written agreement 
related to the dimiissal or withdrawal as well as affidavits certifying that no money or other consideration 

17 I. For purposes of reassigning these licenses, the Wireless Bureau is delegated authority to 

172. Following this 30-day periud, the original licensee and third parties can file license 

Under that rule, parties that have filed 

i o 5  For EA and CMA licenses, if any part of the license area includes government lands, the licensee must certify i n  
thc supporting documentation what percentage of the EA or CMA contains government lands exempted from 
coverage. 

47 C.F.R. S: 1.935. In addition to applications, Section I .Y35 also addresses petitions to deny, informal 
ohjecuons, o r  other pleadings. 
m, 

70 



Federal Communications Commission FCC 07-132 

111 excehs ofccni i in "legitimate and prudent enpcnw" has or wi l l  he exchanged in return for withdrawing 
or dismissing the :ippiications. 

h a w  one ycar from thc date i t  i h  issued a license to complete i ts  construction and provide signal coverage 
aiid ofler service to the entire ne\& license area. I f  the licensee fails to meet this construction requirement, 
11s licensc w i l l  automaticall) cancel without Commission action and i t  wi l l  no1 be eligible to apply to 
pro\ ide service t o  this area on the same frequencies at any future date. We find that a one-year deadline 
I I  consistent with the period u'e prokided to entrant\ building out in unserved cellular areas,"" and wi l l  
proniote expedited provision o f  service to remote and rural areas. 

Under our "keep-what-you-use" rules, the Commission w i l l  determine whether an area i s  
unserved b) applying a de niir7ini i .Y standard similar to that applied to cellular service, which provides that 
the geographic service area lo he made available to new entrants must include a contiguous area o f  at least 
I30 square kiiometers (50 square mile\i.i"" Areas smaller than this wil l  not be deemed unserved by the 
Commission, because auctioning and licensing smaller areas to new licensees could result i n  harmful 
interference to incumbent licensees. Accordingly, unserved areas that are smaller than 130 kilometers 
w i l l  contintic to he :I part of the licensee's license area. In those geographic areas that the Commission 
deems as seried, the licensee wil l  retain i t s  exclusive spectrum rights, including the ability to transfer and 
Icasc these areas. As explained b e h ,  the licensee also wil l  have the opportunity to expand its service 
into the unuhed parts o f  i t s  original license area. 

Lo new entrants, we also wil l  enforce all other Commission rules, including those related to protecting 
licensees against interference and limiting strategic behavior. Our rule governing field strength limits for 
licensees in this band. for example, serves the dual purposes o f  permitting actual service to occur even at 
the edge o f  geographic market boundaries, and establishing a baseline for licensees to negotiate technical 
parameters ( e . g . .  higher or lower field strengths, coordinated site placement) that w i l l  maximize coverage. 
This approach can be successful so long as neighboring licensees not only have the flexibility to place 
facilities near license boundaries, but also face the potential o f  harmful interference from neighboring 
licensees facilities. A licensee, however, could decide to place transmitters along a market boundary, not 
provide service to  any system users, and cause interference to a neighboring licensee. Without system 
u\ers, such a licensee would not fear interference in return, and could use such operations to gain an 
advantage in negotiations with the neighboring licensee. Examples o f  this type o f  operation could include 
the placement o f  mobile system base station transmitters, or fixed transmitters, near a market boundary, 
oriented in such a way as to meet the field strength limits in the rules, but cause interference to a 
neighboring licensee's system users near the boundary. Because o f  the potential for this scenario, we 
remind licensees that Section 333 o f  the Communications Act, as amended,w0 prohibits wi l l ful  and 
nialiciow interference with or causing interference to a licensed or authorized station, and we note that 
\ \e  wi l l  vigorously investigate complaints of this nature and enforce this provision. 

Other I S S L I ~ S .  In rejecting the arguments of patties advocating continuation o f  the current 
whstantial service standard.*"' we note that there i s  no requirement that construction build-out provisions 

IC,? 

173. .A licensee obtaining spectrum that was lost through our "keep-what-you-use" rule wi l l  

174. 

175. While we wil l  enforce our performance requirements to make unserved areas available 

176. 

'"'.37 C.F.R, 5 s  2?.94h(c). 2.949. 
1 0 ,  S r c J 7  C.F.R. 5 ZZ.YS1 

""17 U.S.C. s 333 

Some commenters argue that the details of implemenration of "keep-what-you-use" w i l l  be overly burdensome 401 

and contentious. Srr ,  e.& Leap 700 'MH: Further Notice Comments at 5-1: Verizon Wireless 700 MHz Further 
Norice Comments at 19-3 I .  
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bc the same for all commercial mireless services, nor even for those of a certain type.'"' We determine 
that f i \en ttic excellent propiigation characteristics of this spectrum,'" the benefits of service being 
oflkred before the ciid of the licciisc term. and the public interest that would be served by ensuring 
iidditional \cr\'icr. i n  the more rural iind rernotc areas of this country, more rigorous performance 
rcquircmenr\ arc iippropriatr for these 700 MHr commercial licenses. 

\wuld aIlo\% third parties tc? access the unused portion\ of  n licensee's spectrum o n  a non-interfering 
hasis. While seberiil commenters raise this issue,'"' we note that, in the TV White Spaces Repor? and 
Orricr-. the Commission specific;illy declined to apply to the 700 MHr Band the unlicensed use rules that 
i t  adopted for the coi-e T V  spectrum. The Commission observed that, as compared to the core TV bands, 
the 700 hlHz Band will have different services, with different interference considerations."' The 
('ommission also noted the difficulty of allowing unlicensed use of white spaces in spectrum used by 
mobile devices.'"' Moreover, we have taken other steps in this Report and Order to promote access to the 
700 MH7 Band, especially in rural areas, through the use of smaller geographic license areas and stringent 
build-oul requirenients. 

(ii) Partitioning and Disaggregation 

177. Given these stringent performance requirements, we decline to adopt the proposal that 

178. Background. The Commission's Part 27 rules permit geographic partitioning and 
spectrum disaggregation by 700 hlH7. Commercial Services licensees.'"' As the Commission stated when 
first establishing partitioning and disaggregation rules: "We believe that such flexibility will (1) facilitate 
the efficient use of spectrum by providing licensees with the flexibility to make offerings directly 
responsive to market demands for particular types of service; (2) increase competition by allowing market 
entry by new entrants; and (3) expedite the provision of service to areas that otherwise may not receive . . . 
service in the near term."'"' Licensees seeking to partition or disaggregate ("panitioners" or 
"disaggregators") and parties seeking to gain access to spectrum through partitioning or disaggregation 
("partitionees" or "disaggregatees") may seek Commission authorization at any time following the grant 

SYP, e . $ ,  47 C.F.R. 9 24.203(h) (sets out different construction obligations for certain 15 MHz C Block PCS 1:11 

licenhes that result from disaggregation 3s compared to other 15 MHz C Block licenses that result from 
disaggregation). 

See, e g . ,  Aloha 700 MH: Commercial Senices  Nuiice Comments at 2; Blooston 700 M H z  Commercial Services 
.Nolice Comnients at 3; Dobson 700 MH: Comniercial Services Norice Comments at 3:  Frontier 700 MHz 
C~~imnercir i l  5'ervice.Y Norice Comments at 4: NTCA 700 MHz Commercial Services Notice Comments at 3-5; RCA 
700 MH: Cmilinerr.in1 Senice.r Norice Comments at 3-4; RTG 700 M H z  Cunimercial Services Notice Comments at 
I ~ S .  

,,ti 

See. ' . g . ,  HowilrdiJaved 700 MH: Coniinercinl Senices Norice Comments at 31-37; NextWave 700 MHz 
Cnmnierciul Sei-vicrv Norice Reply Coniments at 9- 12; PlSC 700 MHz  Further Norice Comments at 37; see also 
Coogle 700 MH:  Furflier N u f i e  Comments at Y.  

40 I 

,in . TV White Space.s Repoi-r arid Order, 7 I FCC Rcd at 12275 ¶ 2 1 

Fur cxnmplc, i n  addressing thc issue of unlicensed usc i n  the 1 V  white spaces, the Cornmission noted that in I3 
markets across the country Privatc Land Mohile Radio Service (PLMRS) licensees use some channels i n  the range 
of channels 11-20. and i t  ohserved that personallportahle niohile devices could he easily transported into these areas. 
Accordingly, [he Commission prohihited such devices l toii i  operating on these channels i n  any part of the counlry. 
Sre TV White SpuctdJ Rrporr uitd Order. FCC Rcd at I2215 y[ 2 I. 

""~. 47 C.F.R. g 27.15. 

,111, 

Geographic Partitioning and Spectrum Disaggregation by Commercial Mohile Radio Service Licensees, Reporr 40s 

uiid Order and Furrher Notice o fPropo~ed  Rul~riraking. I I FCC Rcd 21 831 'j 1 (1996) (CMRS Parriiionirig and 
Di .sn~~rr@ioi i  Order). 
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0 1  the initial licenses.""' At the time of their applications. the original licensees and the parties seeking to 
obtain neu licenses of partitioned or diaaggrcFated spectrum must establish how the applicable 
performancc requirements associated with the various license authorizations will be met. The goal of 
these conwuction requirements i n  both the partitioning and disaggregation context is "to ensure that the 
\pectnini is used to  the same degree thar would have been required had the partitioning or disaggregation 
triuisaction riot taticri p~ace."'" 

Section 27. I Xd) implements the Commission's existing rules pertaining to construction 

-110 

179. 
<hligations in the context of partitioning and disaggregation. Consistent with the substantial service 
rcquirrinent\ that had previously been adopted for these licenses. the existing rules address how the 
wbstantial service policies appl) in this context. The partitioning rules, set forth in Section 27. lS(d)( I ) .  
probide purtieh with two different options for satisfying these requirements. Under the first option, the 
partitioner and partitionee each must certify that i t  will independently satisfy the substantial service 
requirement for its respective partitioned area. If a licensee; either the partitioner or the partitionee. 
wbsequently fails to meet the performance requirements associated with the license authorization for its 
partitioned area. its license is subject to automatic cancellation without further Commission action. Under 
the sxond  option. the partitioner must certif? that i t  has met or will be responsible for meeting the 
perfomiance requirements for the entire, pre-partitioned geographic service area.'" We note that another 
Part 77 provision require5 that the partitionee make a showing of substantial service at the end of the 
license term.."' 

180. The disaggregation rules, set forth in Section 27. IS(d)(2), also provide parties two 
options for satisfying the substantial service requirements. Under the first option, the disaggregator and 
disaggregatee each must certify that it  will share responsibility for meeting the substantial service 
requirement for the geographic service area. If the parties choose this option and either party 
subsequently fails to meet this requirement, both parties' licenses are subject to forfeiture without further 
Commission action. Under the second option, both parties must certify either that the disaggregator or the 
disaggregatee will meet the substantial service requirement for the geographic service area.414 As 
provided by another provision of our Part 27 rules. the other licensee must also make a showing of 
substantial service at the end of the license term.'" 

18 1. In the 700 M H z  Commerciul Services Notice, we sought comment on whether to change 
any aspect of Section 27.15 on partitioning and disaggregation in order to help ensure the provision of 
service to consumer?, including any rural areas that are part of a partitioned ordisaggregated license!16 
We received no comments regarding how the Commission should or might revise these rules. 

Discussion. Upon examination of the existing partitioning and disaggregation rules set 
forth in Section 27.1S(d), and in consideration of stricter performance obligations we are establishing (as 
discussed above), we amend our rules to clarify how those obligations will apply to the partitioning and 
disaggregation of 700 MHz Commercial Services licenses that remain to be auctioned. In particular, 

182. 

, i l ' i  Sw c.p . ,  47 C.F.K $ 27.15 (partitioning and disaggregation rulcs lor Part 27 licenses) 

I1,'S?<, id. 

i i '  CMKS Purfiliuiiiiig iiiid Disuggregurioiz Order. I I FCC k d  at 21864 yI 61. 

"'37 C.F.R. 4 ?7.15td)( I j. 

1 7  C.F.R.g 27.14iaj (cbery Part 27 licensee must establish suhstantial service at the end ofthe license term). ,,, 
" ' 4 7  C.F.R. 5 27.lS(d)(2). 

47 C.F.K. 9 27.14(a) (every Part 27 licenscc must eslahlish substantial service a1 the end of the license term) 

Id. 

J l i  

411, 

13 
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having adopted stricter prrlbrniancr requii-t.nients for these licensees, we establish how these ru les  wi l l  
I\ (>rk M i th I-egard to thc lour-year and the aid-of-term bcnchmsrk\ and the “~eep-what-you-usc” policics 
d i s c u s d  ahove. Thew amcndoients concern only the specific rules in Section 27.15(dj as they apply to 
thc nc\r 700 MHz Commercial Services licenses, and only those Section 27.15 rules that specifically 
concern c~nstruction requirements in  the context of partitioning and disaggregation.‘” 

183. ‘lhesc modification seek to continue to provide flexibil i ty to licensees and third parties 
to enter into partitioning and disaggreption arrangements that will, inter diu. facilitate the provision of  
11cb scrviccs to consumers. including conminers in unserved and underserved areas. They also are 
c~n\ istei i t  ~ i t h  our goal ol.ensuring that this 700 MHz spectrum is used at least to the same extent as i t  
\vould have been had partitioning or disaggregation not occurred. 

seographic partitioning o f  new 700 MHz Commercial Services licenses, we establish two options for 
panitioners and partitionees with regard to the newly adopted performance requirements discussed above. 

LJnder the f i rs t  option, the partitioner and partitionee must each certify to the Commission 
that they will share responsibility for meeting the performance requirements for the entire original 
geographic license area. Under this option, the partitioner, partitionee, or both the partitioner and 
partitionee working together, can meet the four-year and end-of-term construction benchmarks for the 
entire geographic license area.”’ If the parties mect the end-of-term construction benchmarks, they w i l l  
retain the ability to continue to build out the unserved portion of their license areas. Parties that fail to 
meet the end-of-term benchmarks w i l l  be subject to a “keep-what-you-use” rule, under which they w i l l  
lose their authorization for unserved portions o f  their license areas, which wi l l  automatically cancel and 
return to the Commission for reassignment. This option enables parties to share the cost o f  meeting the 
stricter buildout benchmarks as required by the Commission under i t s  new performance requirements, 
while ensuring that buildout wi l l  occur over the original license area to the same extent as i t  would have 
occurred had the license never been partitioned. 

18.1. /‘u/-/iriofiitfg Under our modifications of the Section 27.15(d) ru les relating to 

18.5. 

186. Under the second option, the partitioner and partitionee must each certify that i t  w i l l  
independently meet the applicable performance requirements for its respective partitioned service 
If the partitioner or psrtitioner fails to meet the four-year build-out requirement for its respective 
partitioned service area, then its license term wi l l  be reduced by two years.J20 If the parties meet the end- 
of-term construction benchmarks, they wil l  retain the ability to continue to build out the unserved portion 

Specifically, wc wil l keep in place for new 700 MHz Commercial Services licensees the other existing Section 1.: 

27. I S  rules pertaining to geographic partitioning and spectrum disaggregation -Sections 27. I X a j ,  (b), and (cj. 
Thcsc scctions address cligihilit), technical standards, and license term. 

king Commission approval for license partitioning that would occur before the four-year I / *  

perliirmance requircmcnts haw become due. the partitioner and partitionee each must certify that they will share 
rcspmiibilit) for meeting the lour- and ten-year henchmarks for the original geographic license area. For 
applications seeking Commission approval lor license pertitinning after thc four-year benchmark has been met, hoth 
partie5 must certify that they hill share responsihility for meeting the ten-year build-out requirement. 

I f  the parlies chooie this option and enter into a partitioning agreement before the four-year build-out l l ’ i  

rcquircrnents have become due. then each part) must certify that i t  will inert hoth the four- and ten-year build-out 
requirerrienls tor i t s  respective partitioned geographic license area. It’ the parties enter into a partitioning agreement 
after the four-year construction benchmark has been met, then zach party must certify that i t  will meet the ten-year 
huild-out requircrncnt lor i t s  reipective partitioned license area. 

I-cgard to any EA area. the REAG licensee’s license term would be reduced to eight years, thus requiring that the 
licenscc meet the cnd-of-term benchmark a1 an accelerated schedule. 

To the extent that a REAG licensee partitions a license, and the four-year construction benchmark i s  not met with I:” 
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ol their Iiccnw areas. Parties that fail to nieet the end-of-term benchmarks wi l l  be subject to a "keep- 
vhat-)ou-usc" tule, under which the? wi l l  lase their authorization for unserved portions of their license 
areas, which wil l  automaticallq cancel and return to the Commission for reassignment. This option 
[mi\ ide\ ii ~ ; i y  for panitioners and partitionre\ to ensure that their licenses wil l  not be affected by the 
other party's conduct with regard to meetins the applicable performance requirements. 

Distrg,yrr,qarrou. With regard to the ru les relating to disaggregation of new 700 MHz 
Conimcrcial Senices Rand licenses. me modify Section 27. IS(d) to provide that the disaggregator, 
disaggreptee. or both the disaggregator and disaggregatee working together, can meet the four-year and 
end-of-term construction benchmark5 lor the entire geographic license area.'" If either o f  the parties 
meet5 the four-year build-out requirement, then this requirement i s  considered to be satisfied for both 
parties. If neither o f  the parties nieets the four-year build-out requirement, then each o f  their license 
terms wil l  he reduced by two years."?' Similarly, if either o f  the parties meets the end-of-term build-out 
rcquiremcat. then t h k  rcquirement i \ considered to be satisfied for both panies. and they w i l l  retain the 
ability to continue to build out the unserved portion oftheir license areas. However. parties that fail to 
meet the end-of-term benchmarks wi l l  be sub.ject to an automatic "keep-what-you-use" rule, under which 
they will lose their authorization for unserved portions o f  their license areas, which w i l l  automatically 
cancel and return to the Commission for reassignment.. 

additional burdens for these arrangements because the parties need build out only to the same extent as 
would have occurred if the spectrum for this area had not been disaggregated. This approach also 
provides the opportunity for parties to enter into disaggregation agreements where they would share the 
cost o f  meeting the construction requirement. By  ensuring that the performance obligation remains on 
both parties, we provide greater assurance that the disaggregation agreement w i l l  result i n  compliance 
with these requirements. In addition, we note that either party i s  able to satisfy our build-out 
requirements independently i n  the disaggregation context because each wi l l  hold spectrum over the entire 
geographic area. 

187. 

I X8. This approach to our build-out requirements in the disaggregation context wi l l  not create 

(i i i)  Open Platforms for Devices and Applications 

189. Background. I n  the 700 MHz Further Notice. we sought comment on a proposal filed by 
PISC that licenses for at least 30 megahertz o f  the unauctioned commercial 700 MHz Band spectrum bear 
a condition requiring a licensee to provide open platforms for devices and applications.'" PISC 
described i t s  proposal as including the right o f  a consumer to use any equipment, content, application, or 
service on a non-discriminatory basis. 121 PISC subsequently expanded its proposal to recommend that 

For a disaggregation that would occur before the four-year build-out requirement i s  due, the disaggregator, 
disaggregatee. or both the disaggregator and disaggregatre working together must meet the four- and ten-year 
henchmarkh for the geographic license area. For disaggregation that would occur after the interim four-year 
hcnchmark has heen met, the disaggregalor, disaggregatee, or both the disaggregator and disaggregate working 
together must meet the ten-year huild-out requirement. 

'" Similar lo the rules applicahle to partitioning discussed above, to the extent that a REAC licensee disaggregates a 
liccnse and the four-year construction henchmark i s  not met with regard to any EA area, the REAG licensee's 
license term wiiuld he reduced ki eight )ears. thus requiring that the licensee meet the end-of-term henchmark at an 
accelerated schedule. 

The Ad Hoc Public Interest Spectrum Coalition consists of the Consumer Federation of America, Consumers 

PISC's proposal for the 700 M H I  Band generally is more extensive lhan a similar proposal by Frontline for open 

4:1 

423 

Llriion. Free Press, Media Access Project, Neu America Foundation, and Public Knowledge. 

access in a portion of the Upper 700 MHz spectrum Frontline proposes to he used for a public/private partnership 
license. Ser 700 M H z  Firrfher Nofirr, 22 FCC Rcd at 8167-68 ¶ 290. 

4:4 
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requirement\ should apply tu  a11 60 incgaheru of the unauctioned spectrum.‘25 

190. PlSC argues that ”incumbent wireless carriers . . . routinely choke  bandwidth to users, 
cripplc feature\. and control th r  user expericnce” i n  order to protect their wireline broadband offerings 
lcs., 1)SL and cxble modem).’” Supporters offer many examples of such restrictions, including 
itstinctions tin the w e  of Voice Over  Internet Protocol (Volp) .  webcams, and other media devices.‘?’ 
ti-ontline cites the Apple P h o n e  device. which is designed to work exclusively on one provider’s 
iietnorh.‘” Other conimentcrs refer to the record i i i  a rule making proceeding requested by Skype 
Communications S.A.K.L (Skype).  where, as here, commenters complain that incumbent wireless service 
providers impose restrictions on a range of devices and features, such as VoIP,”” and “routinely choke 
bandwidth to users, cripple features, and control the user experience.”‘”’ In addition, Wireless Founders 
Coalition f o r  Innovation (WFCI) also complains that wireless providers impose an  “arduous,” “difficult 
iind time-consuming” set of qualification and approval processes before applications can be run or  devices 
;!!!ai:heLl lil I !  netw,.,rk 4‘’ 

191. Proponents argue that without mandated open access, wireless broadband service is 
unlikel) t o  de\elop into a vigorous competitor for existing wireline broadband services, because 
iucumbent wireless service provider5 owned by wireline companies will instead limit the quality of their 

ireles\ broadhand offerin$s to protect their nTireline broadband offerings.”? These commenters credit 
the opcn iiccess model with creating a competitive environment in  which independent service and 
equipment providers flourished in this country under the Cartrrjiorze decision,”13 the Cotnputer 
P r o w e d i r z g s ,  and the 1996 Telecommunications Act.j3‘ They  argue that the 700 MHr open access 

1 - 5  PISC 700 MH: Furrl1c.r N o t i w  Coinnients at I ? .  

I?:’ PISC 700 MH: Fur-rhet- Norice Chnnienis  at 7. 
.il’ WFCl Junc 7 EA Porte at 1. 

”‘ Frontline 700 M H r  Furth<v Norice Comments at 21-22. 

MciveOn.org Junc 4. 2007 Reply Comments at I ;  Skype Ju ly  10, 2007 Ex Parte at 3. 

PlSC 700 MHi Fui-ther Nurice Comments ilt 7. Handset or phone “locking.” for example, is one practice that 
arguably prewnts consumers from migrating otherwise technically compatible equipment from one wireless service 
provider to another. Providers claim that i t  is a practice designed to combat fraud. See Verizon Wireless July 25 
E~wrfipl E.r Purtr, Attach. at 22-23, and Verizon Wireless July 27 Exempt Ex Pane at 2 (locking restrictions should 
he limited Lo locking or programming a device 1 0  prevent a user from activating device on another carrier’s 
nctwork): see ulsu. e .8 . .  thc following comments filed in the Skype proceeding, RM-I 1361: PISC Comments at ii,  8: 
API Comments at 2: Consumers Union a t  i. 2-5. I I :  NASUCA Comments at 3; PPH Comments at 2-3: PISC 
Ctinimznth at 2-3, X: Ram Fish Comments aL 3, 9: BT Americas Reply Comments at I ,  8-10, 12; NASUCA Reply 
C,viiiiients at 5 .  

” ’  M’FCI J u l y  3. 2007 E.r Parte, Attach. i l L  1 - 1  I .  

1 1 1  

, I : ,  

PlSC 700 MHz Furrhrr Norice Comments at I S ,  22-26: MoveOn.org 700 M H z  Further Notice Reply Comments li 

ill  I :  .\<’e u h  CCIA 700 M H :  Furrlrer Notice Comments at 6; Frontline 700 MHz Further Notice Comments at 21- 
12: (iooplc 700 MH; I-urrher Norice Comments ai 2: Frontline 700 MH; Further Notice Comments on Google’s 
C‘<imnrcnts al 1: WFCI 700 MH: Frirthur Noticr Commen~s  at 1. 
, : a  

l l ) ~  oJrlir Currefbne Dwice irr Me,~.\ti.qr Toll Telephnrie Sewicp.  13 FCC 2d 420 (1968). 

Sei,. e.g., PISC 700 hlH: Further Notice Comments at 16-19; Vanu 700 MHz Furrher Notice Comments at 4; 
Cimi$Ic June 9, 2007 E.r Purrr at 5-6; see d s o  Frontline 700 MHz Further Notice Comments at 22. In addition, 
approxinia~ely 250,000 indi\idual citizens filed brief comments both during and after the formal comment periods 
asking the Commission to ensure that large corporations will not stifle competition and innovation in Internet 
markets over U.S. airwaves. and to set aside at least 30 MH2 of spectrum for open and non-discriminatory Internet 

i i i  

access. 
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[pjlicies the) advocatl: will facilitate competitive entry for both wireless service providers and Internet 
w-vicc provider\. uh ich  w' i l l  laster innovation, enhancc services, and lower prices.<" For example, 
Google maintain\ that the only \\ab to guarantee neb broadband platforms is through open platforni 
requirements: open applications. open devices, open services, and open networks."' 

that these requirenients could h a \ e  adverse c o n q u e n c c s .  They maintain that, unlike the monopoly 
\rirelitie market in which thc Cnrre.r.fi,uc decision was based, there is effective competition in the mobile 
u ircless market and that auction of the remaining commercial 700 MHz Band spectrum will provide 
opponunitier for additional ccinipetitors.'3' Opponcnts a s e d  that open access advocates exaggerate the 
rcwic t ions  wirelcss providers impose oil coi1sumers,'" and to the extent providers d o  engage in such 
practices, such  practices are reasonable measures t o  protect the integrity and efficiency of wireless 
iicluurks.'" In addition. some corninenters argue that imposing open access requirements would directly 
contradict Commission findings that hundling mobile handsets with wireless service contracts increases 
wireless penetration, and that subjecting wireless broadband Internet access service providers to access, 
price. or unbundling inandates is a disservice to consumers.u" Veriron Wireless maintains that the 
"incumbent itdvantage\" cited by Google are not anticompetitive, and result from high-risk capital 
investments in a competitive market."" 

Opponents also challenge open accesb requirements as a throwback to an obsolete 

192. O n  the other hand. opponents dispute the need for open access requirements and argue 

193. 
"comtnand-and-control" regulatory regime. which they see  as unnecessarily restricting mobile wireless 
licensees' flexibility to adapt to market conditions and effectively compete."' Verizon Wireless argues 

I" 
Sei,. e . & ,  PlSC 700 MH: Fiirr/iet- Nofiw Comments at 20-22: Vanu 700 MH: Further Nurice Comments at 5:  The 

C d i t i o n  fnr 4G i n  America J u l y  20 Ea Purre at I ;  Puhlic Knowledge July 27 Ex Parre at 4-7; see a h  Frontline 
700 M H :  Furrher hhriw Comments at 21: Frontline 700 MH: Further Notice Reply Comments at 32. 

Google J u l y  9 E.r Parre at 4-X. 

CTIA 700 M H z  Furrhei- Nuficc Comments at 24: Dobson 700 MH; Further Norice Comments at 9- IO; MetroPCS 

i t l  

4 1- 

700 MHz Further Notice Comments at 39: Qualconnii 700 MHz Further Norice Comments at 11-12; CTIA 700 
MHz Furrlier Notice Reply Comments at IO, 13; MetroPCS 700 MH; Further Notice Reply Comments at 25-27; 
Qualcomm 700 M H z  Further Norice Reply Comments at 5;  T-Mobile 700 MHr. Further Notice Reply Comments at 
4-5. 7-9: TCA 700 MH: Furflier Norice Rcply Comments at 4-5: Veriron Wireless 700 MHz Furrker Notice Reply 
Ciminients at IS; see c i l r o  MetroPCS 700 MH: Furrher Norice Reply Comments at 35-36: Verizon Wireless 700 
i M H ;  Furrher Norice Comment5 at 46: U.S. Cellular July 24, 2007 Ex Parre ai 2: Verizon July 25 Exempt exparfe, 
attaching Verizon's Comments i n  RM-I 1361. C/: AT&T 700 MHz Further Notice Comments at 22 ,28-33;  AT&T 
700 MHz Furrher Nurice Reply Comments at 3-6. We note that although AT&T's comments and reply comments 
q ie ra l ly  oppnsed "open acce5s." i n  rcccnt lilings AT&T sktcs that i t  supports a limited access requirement so long 
its there are safeguards addressing its earlier concerns. AT&T July  20 Ex Pane, Attach. at 2 .  

"' SPC. c q . ,  CTIA J u l y  19, 2007 E,I Parre at 1-2 (noting CTIA's demonstration of handsets from four largest 
\iireless carriers with integrated open Wi-Fi connectivity as well as ability to "easily run Skype application"). 

CTIA 700 MH; Fill-rhet- Norice Cimiments at 23-24; Dobson 700 M H z  Further Norice Comments at 10-1 I ;  
Oualcunim 700 MH; Further N o f i w  Comnients at I?; MetroPCS 700 MH: Further Norice Rcply Comments at 2X- 
3 I : T-Mobile 700 MH: Further Nutice Reply Comments at I O ;  see also Veriron Wireless 700 MHz Further Notice 
C'wniiients at 46-4X; Verizon Wireless 700 MH: Further Norice Reply Comments at 2 1-22. 

, 3 , ,  

S P P .  P.R., Vcrizon Wireless .July 24 E.r Parte at 4. 

Veriron Wireless July 24 E.r Parre ai 3. 

1 II 

414 

"' CTIA 700 M H z  Furrher Notice Comments at 24; Dobson 700 MHz Further Notice Comments at IO;  MetroPCS 
700 IWH: Further Nutice Comments at 39-40; Qualcomm 700 MHz Furrher Notice Comments at 12: AT&T 700 
MH: Fiirrhcr Norice Reply Comments at 3, 11- 17; MetroPCS 700 MHz Further Notice Reply Comments at 25, 27- 
28.40: Qualcomm 700 MHz  Furrher Norice Reply Comments at 6: T-Mobile 700 MHz Further Notice Reply 
(umtinued.. . . )  
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tliot inipo~ing ;In open iiccess husincs model undermine\ the auction process and competitive bidding, 
which is de$igned to identif) those bidders w h o  place the highest value on the license5 to ensure that this 
\c;trcr resource i \  not wasted or underexpluited."'' Verizon Wirele. sserts that imposing open access 
rcgul;itions iriins contrary to the Cornmission's "light regulator) tou ' lor wireless services generally, 
and is incon\isteii( \\ ith the Coniniission's prior determination\ regarding the regulation of broadband 
sen ices. According to Verizon Wireless. requiring winners of licenses in  the 22 MHz block to provide 
open 3 would impose an asymmetrical regulatory regime on only one segment of the industry, thus 
drawing arbitrar! distinctions by treating those licensees differently than other 700 MHz licensees, other 
M ireless providers and/or hroiidhrind Internet access providers.u' Also, according to Verizon Wireless, 
t l ie Commission cannot impose ;iccess requirements without violating wrious sections of the 
Coniiii~nicatiiins Act and alfecting the First Amendment rights of existing providers. AT&T, on the 
other hand. maintains that open access requirements for the 700 MHz C Block would enable the 
introduction of an alternative wireless husiness model without requiring changes in the business models 
o j  AT&T (and others) in the highly cornpctitive wireless indusrry. According to AT&T, the proposal 
provides an opportiinit! fur new entrants to hid and test their business models in the marketplace.'" 

Ut-oarlhaiirl /'ructi<.r!s proceedingux and in the Skype Pe t i t i~n ."~  Opponents of open access argue that 
such proposals affect the wireless industry at large, not just parties interested in the 700 MHz Band 
Ypectruni, and are niore appropriatel) considered in a forum with a broad perspective."" In the 
Ihudbund P ru<. t iws  proceeding, we are exploring the nature of the market for broadband and related 
scrvices. including whether consumer choice of broadband providers is sufficient to ensure that certain 

144 

4% 

194. Several cornrnenters also note that PISC's proposal involves issues also raised in the 

(('onlinucd Irum previous page) 
Comments at 9: TCA 700 MH: Further Nnrire Reply Comment7 at 5 ;  see also CTIA 700 M H z  Furrhei- Notice 
Comments at 17- 19; Vcriion Wirelcsh 700 M H :  Furrher Notice Comments at 46-47; MetroPCS 700 MHz Furrher- 
Irotirr Reply Comments at 40: Vzriron Wireless 700 MH: Furrhrr Notice Reply Comments a1 19-20. 

Ser. V.R.. Verizon Wireless July 24 E r  Purrr at 2-3; MetroPCS July 16 Ex Purre at 1-2; see also CTIA June 29 Ex 
Porte at 2 (open access proposals are premature): cf. Wireless Internet Service Providers Ass'n July 12 Ex Purre at I 
(opposed to open a 
larger geographic spectrum blocks would provide opportunity for new entrants). 

44 3 

ss propusals in markets where bidding credits are available, but notes that open access for 

Vcriron Wireless J u l y  24 E~r Porfe at 7-8. 

Verii,on Wireless Ju ly  24 E.x Purte at 9-12. Veriron Wireless compares the 22 MHz block licensees to the AWS- 
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I licensees, where open access requirements were not imposed, arguing that spectrum allocation was intended for 
the same type of  service as 700 MHz and thereftire these licensees should have the same regulatory requirements. 

AT&T July  20 E\ Porte. Attach. at I-?. 1-11> 

''- Ar&T July 20 Ex Parre, Attach. at 2: huf see CTlA June 29 Ev Parte at 1-2 (open access proposals effectively 
remove availabilit) of spectrum to sniall and r u r d  providers); MelroPCS July  16, 2007 Ex Purre at 2. 

Br<mlband Industry Practices, WC Docket No. 07-52, Notice oflnquin., 22 FCC Rcd 7894 (2007) (Broadband 

Pefirioii t o  ConJirni n Coiisuiner'r Righf fo llse Inremet Co~? in~un icu t io~~s Software and Artuch Devices 10 

I '\ 
Pmcficrs ). 

I \ i r c / e s  Networks. RM-I 1361 (filed Feh. 20, 2007) ( S k y e  Peririon). Our discussion of the Skype Petition herein is 
nut intended to weigh the merits of Skype's request. 

CTIA 700 MH: Further Notice Comments at 24-25; MetroPCS 700 M H z  Furrher Notice Comments at 40; TIA 
700 M H z  Fui-thei- Norire Comments at X-Y: Verimn Wireless 700 M H z  Further Notice Comments at 48-49; AT&T 
700 M H z  Furrher Notice Reply Comments at 4; CTlA 700 MHz Further Norice Reply Comments at 13; T-Mobile 
700 MU: Furrher Noiice Reply Comments at IO: see also CTlA 700 M H z  Furrher Norice Comments at 18; 
MetroPCS 700 MH: Fitrthrr Norice Reply Comments at 40. 
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